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PROCEEDINGS

PRESIDENT VEEDER: Well, good morning,
ladies and gentlemen. This is day four of the main
hearing, and we now turn to the U.S. motion to
exclude certain evidence adduced by Methanex. And
given that it"s a U.S. motion, we hand the floor
first to the United States.

MS. MENAKER: Thank you.

Mr. President, members of the Tribunal,
the United States respectfully requests that all of
the documents that originated in Mr. Vind"s files
be excluded from evidence in this arbitration.

Methanex maintains that it obtained these
documents by rummaging through a dumpster that was
in the parking lot behind Mr. Vind®s old offices.
The manner in which these documents were even
allegedly obtained warrants exclusion, and I quote
from Justice Brennan®s dissent in a U.S. Supreme
Court case when he said, and 1 quote, Most of us, 1
believe, would be incensed to discover a meddler,

whether a neighbor, a reporter, or a detective,

741

scrutinizing our sealed trash containers to
discover some items of our personal lives, end

guote.
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He continued to say, and 1 quote again,

Scrutiny of another®s trash is contrary to commonly
accepted notions of civilized behavior, end quote.
And that is the case.

That is a citation from the Greenwood
case, iIs a U.S. Supreme Court case, and 1 will at a
break get you the exact citation for that.

The manner in which these documents were
allegedly obtained is not envisioned by either the
UNCITRAL Arbitration Rules or Articles 4 or 5 of
the International Bar Association®s rules on the
gathering of evidence. Admitting such documents,
documents of such dubious origin, in this case
would undermine the integrity of international
arbitration, and this Tribunal should wash its
hands of these documents.

In any event, these documents were

obtained illegally, and therefore, they should

742

certainly be excluded.

Methanex maintains, as | just said, that
it received these documents through a private
investigator who, in turn, hired another
investigator, who retrieved or allegedly retrieved
these documents from a dumpster that was located in
the parking lot behind Regent International”s
former offices.

At first, Methanex claimed that this
dumpster was located on private--on, excuse me,

public property. Yesterday, its witnesses seemed
Page 5
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to be claiming that, only that the dumpster was
publicly accessible. Mr. Puglisi stated that there
was the flow of traffic outside to and from the
building, and that there was no restriction on who
could enter the parking lot, and it was definitely
publicly accessible. And thus, they maintained
that this was legal under California law.

As has been the case throughout these
proceedings, Methanex is wrong on both the facts

and on the law.

743

First, let me discuss their witnesses, the
testimony we heard yesterday. As we know, their
witnesses could not even vouch for all of the
documents that Methanex has sought to submit into
evidence in this proceeding. Some of those
documents were identified from Mr. Vind as having
originated from his files, and yet, neither
Mr. Puglisi nor Ms. Morisset could say that they
had ever seen those documents before because no
original for those documents has been located.

So, there is--

PRESIDENT VEEDER: Just to interrupt you
now, Ms. Menaker, what particular tabs are you
referring to when you say that, that the
originals--

MS. MENAKER: The ones that are in the
stack, the copies of the stack of originals when

Methanex has listed are not yet located.
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PRESIDENT VEEDER: As we understand it,

Methanex has withdrawn those exhibits, those six

exhibits.

744

MS. MENAKER: So, they are withdrawn?
Okay. Then 1 retract that statement, if those are
withdrawn.

PRESIDENT VEEDER: 1 think if you leave
those six aside, then 1 think your so-called
originals have been found to match in one form or
another all the copied exhibits that we have.

MS. MENAKER: That"s correct, aside from
those six documents.

PRESIDENT VEEDER: Thank you.

MS. MENAKER: The fact, however, that
there were some documents for which no original has
been found places some suspicion on the method in
which these documents were gathered. There is no
reason to assume that these documents were taken
from a dumpster rather than from Mr. Vind®s files
in his office or the trash can in his office. We
have no originals of those documents, and
therefore, there is no reason for us to assume that
the documents that Methanex still seeks to put into

evidence were obtained in the manner in which they

745

alleged they were obtained.
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Most importantly, however, neither of the

witnesses that Methanex proffered yesterday has any
personal knowledge as to how any of these documents
were retrieved. Neither of those individuals
personally retrieved any of the documents from

Mr. Vind®"s premises or from the dumpster behind the
building.

Neither of these witnesses claim to have
ever been in California at Mr. Vind"s offices or to
have ever seen the premises from which these
documents were taken. They have no personal
knowledge on this topic whatsoever.

And moreover, much of the evidence that
these--much of the testimony casts doubt on the
conclusion that these witnesses would like you to
draw from their testimony, and that is that these
documents were taken from a dumpster behind
Mr. Vind®"s offices.

ARBITRATOR ROWLEY: Could I just ask you

to address the testimony of Ms. Morisset where she,

746

I believe, said something to the effect that the
documents she received indicated that they may have
come from a dumpster because they were stained with
coffee and Coke and chewing gum. The reason I ask
you that is because that seems to me direct
testimony from her, which is supportive of the
indirect testimony that they came from a dumpster.
MS. MENAKER: 1 agree that that testimony

might supply evidence for the inference that those
Page 8
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documents were found in the trash. However, that
does not supply any type of confirmation as to how
those documents were retrieved from the trash or
where the trash was located. Those documents could
have been in the trash in Mr. Vind"s private
office.

She doesn"t--she didn"t see how those
documents were retrieved or from what trash they
were retrieved. She certainly has never seen a
dumpster behind Mr. Vind"s office in a parking lot
behind his office, so she has no knowledge that

those documents were taken from that dumpster, and

747

that is the point that I was making.

Moreover, much of the testimony was
questionable. Mr. Puglisi stated in his statement
that the documents in question had been forwarded
to him in a sealed box. We now know that there
were at least, I believe, 88 shipments of documents
that were sent to Mr. Puglisi, so there was no one
sealed box of documents.

PRESIDENT VEEDER: 1 think that"s an
unkind reading, maybe, of his affidavit. 1 don"t
think he was indicating in his written affidavit,
as he made clear in his oral testimony, that there
was only one sealed box, but that"s the way you"re
reading it, isn"t it?

MS. MENAKER: That is the way 1 was

reading it. That is the way that | understood his
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written statement when 1 first read it, is that

these documents had somehow in one event been taken
from the dumpster, had been taken from Mr. Vind®s
dumpster and sent to Methanex, and I had no

indication that this was an ongoing investigation
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and that there were actually 88 shipments of
documents.

PRESIDENT VEEDER: It may have been
inelegantly worded, but it"s quite clear that his
evidence is that there®s more than one package,
more than one box.

MS. MENAKER: Yes, yes, that is the case.

However, more importantly, in his
statement, Mr. Puglisi said that all of the
documents that were the subject of the United
States®™s motion to exclude were taken from
discarded documents--documents that were discarded
behind Regent International®s office, and he said
that they were not illegally obtained.

Yesterday, when questioned about that
statement that he made, he admitted that he did not
look at each and every one of the documents to
which his statement was supposed to refer to. He
said, instead, that he relied on representations
made by counsel that these were, in fact, the

documents that he had in his possession.

749
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As it turns out, however, we have now
learned that Mr. Puglisi can"t vouch for many of
the documents as to which our motion is directed.
Some of the documents he claims to have never seen
before or has no recollection of having seen
before, and they don"t bear the markings that he
indicated he places on documents that have been
received. And, iIn fact, Ms. Morisset later
testified that those documents were actually sent
to her law Ffirm and not to Mr. Puglisi.

Therefore, the statements that he made in
his statement, not only are they hearsay statements
not based on personal knowledge, but he did not
even have the information that he needed to make
those statements in good faith. He just said quite
conclusively these documents weren®"t illegally
obtained, they were found discarded, without any
basis for making the statement with respect to many
of these documents at issue.

Moreover, Mr. Puglisi®s testimony also

raises questions about the origins of many of the
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documents. For example, in the draft itinerary
that was--1"m going to get the citation for you.
PRESIDENT VEEDER: Tab 13 or Exhibit 151.
MS. MENAKER: Thank you very much.
First, we discovered that the original or
the so-called original of that document does not

match the document that Methanex had sought to
Page 11
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place into evidence in this arbitration. The
evidence that Methanex placed into--the document
that Methanex placed into evidence contains a draft
fax line at the bottom. The so-called original of
this document does not contain that fax line.
Therefore, we do not have the original of the
document that Methanex has sought to place into
evidence in this arbitration, and we have no
testimony to corroborate from where that document
came.

Second, the--Mr. Puglisi testified that he
stamped the backs of the documents to indicate when
we received certain documents, and if the document

had more than one page, he just stamped the last
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page. But as you can see from that exhibit, the
second page, which contains handwritten notes on
flight schedules, is stamped with a receipt date
that predates the draft of the itinerary to which
it was supposedly attached, further calling into
question how, when, or if Mr. Puglisi ever received
this document.

Now, as far as Ms. Morisset®s testimony is
concerned, the documents that she testified about
are also suspect. As the Tribunal noted, the
printout of Mr. Vind"s Palm Pilot, the addresses,
the address book found in his Palm Pilot was found
to be in pristine condition. Ms. Morisset

testified that the first page was slightly
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dog-eared, and she pointed to what was an

imperceptible wrinkle, but that does not appear to
be a document that was found in a dumpster
containing an office building®"s trash, or at least
there is no evidence to suggest that this document
was there. There is no reason for us to believe

that this document was there.

752

And finally, Ms. Morisset, of course, had
no personal knowledge about how these documents
were retrieved. She asks, instead, that we rely
essentially on her word. She says that her law
firm is adamant about respecting the law, and says
that they would not hire anyone to do anything that
was illegal. 1 would like to know and look into
the reputation of her law firm so 1 could find and
make a determination on my own whether 1 think her
law firm has this stellar reputation, but we are
denied that right because she won"t reveal the
identity of the law firm for which she worked.

Mr. Puglisi similarly won"t reveal the law
firm that hired him, so we"re asked to take their
word that this law firm is so upstanding that it
would never engage in any of this activity, were it
to be illegal, and yet they“"re unwilling to reveal
to us the name of the law firm.

PRESIDENT VEEDER: Ms. Menaker, does the
evidence show it"s the same law firm, or is it two

law firms?

Page 13



© 00 N o 0o A~ W N B

N N B R R R R R R R R
B O © 0O N o OO NMN W N R O

g A W N P

0610 Day 4

753

MS. MENAKER: My understanding from the
evidence is that it was the same law firm and that
neither witness was willing to reveal the name of
that law firm. That was my understanding from the
testimony.

Now, these witnesses have been offered
that don"t have any personal knowledge. We believe
there is strong evidence that what they®ve said or
what they believe to be the case is not the case.
The documents were not taken from a dumpster in a
parking lot that was on public property behind
Mr. Vind"s office. There is no parking lot behind
Mr. Vind"s office that contains a dumpster, and I
would like to show you some photographs--

MR. DUGAN: 1"m going to object to this.
There is no testimony in the record with respect to
that. The photographs have not been authenticated.
We don"t know what they are. They stand alone.
There®s absolutely no testimony with respect to
this. There is no evidence with respect to this.

PRESIDENT VEEDER: Ms. Menaker, how are

754

you going to deal with that objection?

MS. MENAKER: I would like to offer these
photographs into evidence and refer to them. And
as you know, Mr. Vind, the person who took these

photographs and who can authenticate these
Page 14
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photographs, is not only in Washington. He is
here, he is going to be testifying later. We can
call him to make himself available to the Tribunal
sooner than that, if you would like him to testify
to authenticate the documents.

PRESIDENT VEEDER: Are you saying that he
would be in a position to authenticate the
photographs?

MS. MENAKER: Yes.

PRESIDENT VEEDER: Today?

MS. MENAKER: Yes.

MR. DUGAN: If that"s the case, we would
like to have the chance to put in rebuttal
testimony from the investigators themselves,
videotape, video testimony.

PRESIDENT VEEDER: Well, let"s--what we

755

would like to do is look at the photographs for
information only at this stage. We are not
receiving them into evidence, and we would like
them to be proved, not only by Mr. Vind, but if
photographs are to be relied on, we would like to
know who took them and when they took them. So, we
can have a look at them, subject to those
restrictions.

MS. MENAKER: Okay. So, may I--would you
like to see them now? May I refer to them?

PRESIDENT VEEDER: Yes. But please make

sure Mr. Dugan has a set first.
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MS. MENAKER: He does. These are the

photographs I gave him copies of.

My assistant will be passing you out
photocopies. These are--we received these
photographs last night, so we only have one set of

the original in color. These are black-and-white

photos.
Would you like to see the colored ones?
PRESIDENT VEEDER: Will they go up on the
756
screen?

MS. MENAKER: They will go up on the
screen, but I can bring them to you, if you would
like to see them fTirst.

(Pause.)

PRESIDENT VEEDER: For identification
purposes only, not as exhibits, we"ve marked them
X8, X9, and X10. X8 is the sheet with the tree in
the middle of the top photograph. X9 is the sheet
with the tree on the top left photograph, and X10
has a Buddha-like figure in the bottom right of the
photograph.

Ms. Menaker, we"re looking at X8 up on the
screen in color. Do you want to just talk us
through what these photographs are? You say they
were taken yesterday or received yesterday, taken
earlier?

MS. MENAKER: No, I believe they were
taken on Sunday, and that is the date at the

bottom, bottom. It says 6/6/04. And Mr. Vind gave
Page 16
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them to us last night when he arrived.

757

PRESIDENT VEEDER: Can you tell us who
took the photographs.

MS. MENAKER: Mr. Vind.

PRESIDENT VEEDER: Can you talk us through
the photographs, what you say they show.

MS. MENAKER: Yes. This is what 1
understand the photographs to show. The top
picture on the right, X8, if you look at X8, the
top picture, the building to the right is
Mr. Vind®"s office building. His office was located
on the second floor of that building. Across the
street from that building is an Embassy Suites
hotel, which is over there. That is, you know, in

front of the lobby, like a carport that you drive

through.

PRESIDENT VEEDER: You say "across the
street.” Is that a street?

MS. MENAKER: It"s a passage. It has--the
plant is in front of it. It"s a passageway.

PRESIDENT VEEDER: We just want to get

some rough idea what we are looking at,

758

Ms. Menaker. |If you"re taking it with Mr. Vind, we
don"t need to repeat the exercise twice. Just give

us some idea of what we are looking at.
Page 17
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MS. MENAKER: Sure. You know, if it"s
okay with the Tribunal, Mr. Legum spent more time
speaking with Mr. Vind about these photographs last
night, so perhaps it would be better if he talked
you through these.

PRESIDENT VEEDER: Okay.

MR. LEGUM: I will try to be brief.

So, on X8, the top photograph on the
left-hand side, you can see that"s a hotel, and
that"s the drive-through on the left-hand side for
the hotel. The middle photograph shows where
Mr. Vind"s offices were located. The second floor
of that building that"s depicted there above the
Salon sign is where his offices were located.

If you look below that on the right-hand
side of the photograph, there is a set of doors
which look vaguely pinkish in the original

photograph. That is where the trash for this

759

building was stored.

And the bottom photograph in this series,
of X8 that is, is a more detailed photograph of the
doors where the trash was located.

X9 is essentially different perspectives
on the same thing, so I will skip over that
quickly.

And X10, again more photographs of pretty
much the same thing from different vantage points.

And 1 think it"s probably best to--well, let"s see,
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one final thing. On X10, the bottom photograph,

you can see there®s a building over there behind
the building where Mr. Vind®s offices was located.
That is the Brea mall, and that in particular is a
J.C. Penney”"s store.

PRESIDENT VEEDER: That is across the
street, isn"t it, the Brea mall?

MR. LEGUM: It is across a driveway, as |
understand it. The street itself is on the other
side of the building.

PRESIDENT VEEDER: It may be helpful, and

760

we put this out to both sides, iIf we just had a
small map just to indicate the public street
pattern around this building.

MR. LEGUM: I would suggest that when
Mr. Vind appears we can have him draw a diagram.

ARBITRATOR REISMAN: May 1 refer you to
X10, the top row of photos, right-hand side. Isn"t
that a parking lot behind the doors we know to be
pink?

MR. LEGUM: No, my understanding is that
is not a parking lot.

In front of the building, see let"s if we
can see this. And again, it"s probably better for
Mr. Vind to explain this than for me to do it, but
on X10, if you look at the middle row of
photographs, the right-hand side, you can see a set
of stairs there. That is what you®"re seeing in the

top photograph to the right. You can see the
Page 19



0610 Day 4
19 bannister for the stairs as it goes down.
20 There is in front of this building, as 1

21 understand it, a series of--

761
1 ARBITRATOR ROWLEY: Could you do that for
2 me again because I missed it.
3 MR. LEGUM: X10--is that a close-up?
4 X10--
5 MS. MENAKER: So, even if Methanex,
6 Methanex"s iInvestigators retrieved these documents
7 from the trash from the office building in
8 Mr. Vind"s prior premises, they would have had to
9 have entered the building in order to access the
10 dumpster or the trash, and that is illegal. I
11 don"t believe that even Methanex has contended that
12 if the documents were obtained by entering the
13 building, that that would be legal.
14 And in any event, obtaining these
15 documents in such a manner is not legal under
16 California law. Methanex provided a legal
17 memorandum to support its proposition that it was
18 1legal to go through trash on public property in
19 California, but the memo didn"t cite any California
20 law on this topic.
21 Now, what 1 have placed on the screen and

762

1 what is in your judge"s folders is a city ordinance
Page 20
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from the City of Brea, California, where Mr. Vind"s
property--Mr. Vind"s office was located. This
ordinance was passed in July of 1996, and 1 will
quote, No person, other than the owner thereof, the
owner"s agents or employees, or an officer or
employee of the City or a permittee"s agents or
employees authorized for such purposes, shall
tamper or meddle with any solid waste, green waste,
or recyclable material receptacle or the contents
thereof, or remove the contents thereof, or remove
any receptacle from the location where the same
shall have been placed for collection.

And therefore, in the City of Brea,
California, it is not legal to remove documents
that have been placed in the trash without the
owner*®s permission, unless you are a trash
collector or otherwise authorized to do so by the
owner or the City. And that is the case, even if
the trash is located outside, even if It is iIn a

dumpster that is located outside, whether it be in

763

a parking lot or at the curb.

Brea is not the only city in California to
have such an ordinance. Many cities in California
have similar ordinances.

And 1 have included in your judges®™ packet
one case which is Schlesinger versus the Walt
Disney Company.

PRESIDENT VEEDER: Just before you get to
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the case, you have given us a fuller text of the

Brea City Code? In the event of a violation of
this paragraph D, the ordinance, what is the
penalty or consequence? Is that prescribed in the
municipal code or elsewhere?

MS. MENAKER: I will take a look at that.
I can discuss this case which interprets a similar
code that the City of Burbank had.

In that case, the plaintiff had hired a
private investigator to obtain corporate documents
from Disney, and the plaintiff argued that it had
instructed its investigator to only obtain Disney

documents by lawful means. These documents were

764

taken out of an outside dumpster that was on
private property, and that was deemed to be an
illegal trespass under a Burbank, California,
municipal code that"s very similar to the Brea Code
at issue in this case.

The Court rejected plaintiff"s argument
that it had instructed the investigator to only
obtain the documents by legal means so it should be
okay, and the Court stated, and 1 quote, The
plaintiff claims that it instructed Sands to only
obtain Disney documents by lawful means, but SSI,
which is Schlesinger, full remains fully
responsible for Sands®"s misconduct, even if his
acts as SSI"s agent were contrary to SSI®s explicit
instructions, end quote.

The Court excluded those documents from
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evidence and dismissed the case. The Court stated
that based on this and other acts, that the
plaintiff*s behavior constituted, and I quote, a
substantial threat to the integrity of the judicial

process, end quote. That quote is at star two of
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the opinion, the one that 1 just quoted, and the
longer quote was star five.

And this case, as you can see, is from
this year, from 2004, just a few months ago, the
end of March of the California Supreme Court.

So, Mr. President, members of the
Tribunal, we again ask that the Tribunal exclude
from evidence all of the documents that were
documents originating from Mr. Vind"s files. Even
if the documents were retrieved from a dumpster
that was on public property, that would be illegal
under California law. And as | indicated, there
was no dumpster on Mr. Vind"s property. The trash
was actually kept inside the building, and if it
was received--retrieved from that trash, it is
clearly illegal.

So, for all these reasons and the others
that we have outlined, we respectfully request that
the Tribunal exclude these documents from evidence.

And 1 would just like to give the

Court--excuse me, the Tribunal, the citation from

Page 23



© 00 N oo o0 A~ W N P

N N B R R R R R R R R R
B O © 0O N O 00N W N R O

o a0 A~ W N P

0610 Day 4
766

the Court. 1 began by citing Brennan"s dissent in
a U.S. Supreme Court case. That is California v.
Greenwood at 486 U.S. 35. It was a 1988 case. The
first quotation that | cited was at page 51, and
the second citation was taken from page 45 of that
opinion.

PRESIDENT VEEDER: Would you be able to
supply with us a copy of that decision?

MS. MENAKER: Yes.

I believe 1t was in the materials that
Methanex supplied us with, that it was one of the
authorities on which they relied on for their legal
memorandum they submitted yesterday.

PRESIDENT VEEDER: 1 see, okay.

(Pause.)

PRESIDENT VEEDER: Thank you, Ms. Menaker.
If you have come to the end of your submissions, we
will turn the floor over to Mr. Dugan.

MR. DUGAN: Members of the Tribunal, this
is a new argument that has been raised by the

United States, in particular the legal argument
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that this violated the city ordinance of Brea.

This argument wasn"t included in their reply to our
opposition to their motion to exclude, and 1 would
like the Tribunal®s indulgence for a recess so we
can go and look into this, please.

PRESIDENT VEEDER: Just before you go,
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Mr. Dugan, you want to recess to look into that,

but In your iInterjection you indicated you might
want to call further evidence.

MR. DUGAN: Correct, and we are trying to
arrange for that, as well.

PRESIDENT VEEDER: Okay. So, how long
would you like for us to break for at this stage?

MR. DUGAN: Could we break for 45 minutes?

PRESIDENT VEEDER: 45 minutes is a long
time. We"re certainly willing to give you every
indulgence.

MR. DUGAN: A half hour?

PRESIDENT VEEDER: No, no, I"m just
wondering whether we--is it something you need time

for, or could we proceed with one of our witnesses?
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It depends on if you®"re involved in the 45-minute
activity or not.

MR. DUGAN: We could proceed with one of
the witnesses, 1 believe.

PRESIDENT VEEDER: Let"s break for 10
minutes and then if you could just tell us
informally whether you would be content for us to
go forward with another witness.

MR. DUGAN: Okay.

PRESIDENT VEEDER: While others do the
work that you could set in place.

MR. DUGAN: That"s reasonable.

PRESIDENT VEEDER: So, let"s break for 10

minutes.
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(Brief recess.)
PRESIDENT VEEDER: Let"s resume.
Good morning, Mr. Listenberger.
THE WITNESS: Good morning.
ROGER LISTENBERGER, RESPONDENT/PARTY®S WITNESS,
CALLED
PRESIDENT VEEDER: You"re going to be

769

examined and cross-examined as a witness in these
proceeding, but before we proceed, I would invite
to you make the declaration in the form of the text
which is before you.

THE WITNESS: Shall 1 read it?

PRESIDENT VEEDER: Yes, please.

THE WITNESS: 1 solemnly declare upon my
honor and conscience that I shall speak the truth,
the whole truth, and nothing but the truth.

PRESIDENT VEEDER: Thank you,

Mr. Listenberger.

Ms. Menaker.

DIRECT EXAMINATION

BY MS. MENAKER:

Q. Good morning, Mr. Listenberger. We“ve met
before, but for the record 1"m Andrea Menaker. [I™m
an attorney with the U.S. Department of State. |1
want to ask you a few brief questions on the
statement that you provided in this arbitration.

Do you have a signed copy of that

statement before you?
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A Yes, | do.
Q. And is that your statement?
A Yes, it is.
Q. Can you take a moment to review that

statement and just let me know when you®ve finished
doing so, please.
(Witness reviews document.)
A. All right.
Q. You affirm that the statements were true.
Are the statements iIn your statement correct, to
the best of your knowledge as you sit here today?
A. Yes, except for one portion in paragraph
five, second page, the term "pharmaceutical
business' is used, and the correct term should be
"nutraceutical' business.
PRESIDENT VEEDER: 1"m sorry, could you
just spell that out.
THE WITNESS: 1 certainly hope 1 could do
it, but it would be--it"s nutraceutical. It makes
reference to vitamins or supplement type of

products.
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BY MS. MENAKER:
Q. Thank you.
In August of 1998, you were employed at

ADM, were you not?
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A. Yes.

Q. Are you still employed there?

A. No, 1"m not.

Q. When did you cease being employed there?
A At the end of 2003.

Q. And why did you leave ADM?

A. I took early retirement.

Q. In August 19--or how long had you worked

for ADM before retiring?

A. Nearly 25 years.

Q. In August 1998, what was your position
with ADM?

A. I was the Vice President of Marketing for
Fuel Ethanol.

Q. And what were your job responsibilities in
that position.

A. I headed up the sales, reviewed the

772

distribution, follow-up with all of our customers,
customer satisfaction.

Q. In your statement, you testify about a
dinner that you attended on August 4th, 1998.

Did you play any role in arranging that

dinner?

A No, 1 did not.

Q. When did you First learn that that dinner

was going to take place?

A I don"t remember the exact date.
Q. Did you--do you recall whether or not you
had a--1 withdraw the question.
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Do you have any--why were you asked to
attend that dinner?

A. Martin Andreas, who at that time was our
Vice President of Marketing for the corporation and
Assistant to the Chief Executive Officer, a big
part of his job was promoting ADM and their various
products, and ethanol had a very high profile
within ADM. A lot of people wanted to know about

it. We frequently had guests come in to Decatur,

773

and he would ask myself or my boss to attend one of
the meetings. And if there were questions that
came up about ethanol, we could ask them--we could
answer them and tell about what we were doing and
what we expected to do in the future.

Q. Okay. What was your understanding as to
the purpose of this dinner?

A. My understanding was that Mr. Davis was
going to come into town and want to meet some
people from ADM and promote his candidacy for
becoming Governor of the State of California.

Q. Had you attended dinners or events like
this previously?

A. Not with Mr. Davis, no.

Q. Had you attended dinners or events with
other politicians or candidates previously?

A Not really politicians. Mostly people who
were interested in ADM®s products, farm cooperative

groups from around the country, people who are
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involved in agriculture.

Q. To the best of your recollection, at what

774

time did the dinner begin that evening?

A. Well, it was late and delayed by weather.

I don"t know exactly what the time, beginning time
was, but It began about 8:00.

Q. And to the best of your recollection,
approximately how long did the dinner last?

A. One and a half to two hours.

Q. To the best of your recollection, who was
present at the dinner?

A. Alan Andreas, Martin Andreas, Gray Davis,
Richard Vind, and myself.

Q. And to the best of your recollection, what
was discussed at that dinner?

A. Well, Mr. Davis promoted Mr. Davis quite a
lot, talked about his upcoming candidacy and what
he had done as--in his political career in the
state of California, and Martin Andreas and Alan
Andreas promoted ADM very heavily, in talking about
a lot of the new products that we were in, that we
were involved in, particularly the new line of

nutraceuticals that we were involved in, and the
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future of nutraceuticals.

Q. To the best of your recollection, was
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ethanol a topic of discussion at the dinner?

A. Not very much. 1t came up a few times.

Q. And what, to the best--to the best of your
recollection, was MTBE discussed at the dinner?

A. Again, not very much. It came up a few
times. One time in specific that I remember is as
we were preparing to leave or walking out of the
room, | asked Mr. Davis if he felt that in the
upcoming election if MTBE would be an issue because
it was getting a lot of press at that time as a
serious groundwater contamination problem, and 1
asked him about that, and he said, no, he didn"t
think it would be an issue.

Q. To the best of your recollection, was
methanol discussed at the dinner?

A No, it was not.

Q. And to the best of your recollection, was
Methanex Corporation discussed at the dinner?

A. No, they were not.

776

MS. MENAKER: That"s all 1 have.

PRESIDENT VEEDER: Thank you, Ms. Menaker.

Ms. Callaway, we"re now going to turn to
the cross-examination of Mr. Listenberger, but one
thing that crosses our mind, are you intending to
refer during the cross-examination to any of the
relevant Regent International documentation?

MS. CALLAWAY: Yes, I am.

PRESIDENT VEEDER: Please talk into the

microphone, and do sit down.
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MS. CALLAWAY: 1"m sorry that 1"m a novice
here at the World Bank hearing room.

Yes, | am, and if it please the Tribunal,
I would like to use the ELMO and sit near the ELMO
because 1 have documents that I have prepared for
everybody, adequate copies for the United States
team, for the witness, and for the Tribunal, but 1
would like to show them on the projector, if I may,
if it please the Tribunal, and if the United States
does not object.

PRESIDENT VEEDER: Before we get to the

777

ELMO, how far into your cross-examination will you
get before you refer to the first of the Regent
International documents?

MS. CALLAWAY: Oh, I®m sorry, the Regent
International documents. Oh, no, President Veeder,
I won"t be using any of the Regent International
documents. 1 apologize for my misunderstanding. |1
was just doing housekeeping about wanting to use
the fancy projector.

PRESIDENT VEEDER: Okay. Let"s move to
that.

Now, if you want to operate the ELMO, you
will be a very long way from the withess in this
room, as you appreciate.

MS. CALLAWAY: Yes, but if it does not
bother anybody, including the witness, 1 would like

to sit there.
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PRESIDENT VEEDER: Why don"t we break for

two minutes while you re-establish yourself at the
end of the table.
MS. CALLAWAY: Thank you very much.

778

PRESIDENT VEEDER: Make sure that it works
in the way you want it to work.

MS. CALLAWAY: Thank you.

PRESIDENT VEEDER: Mr. Listenberger,
forgive me, please wait there, and 1 will tell you
now to save saying it later, once you start giving
your evidence, we ask you don"t discuss your
testimony, save in the face of the Tribunal, so
please don"t discuss it with your colleagues or
those beside or behind you. You can talk about the
weather or anything else, but not about this case.

(Brief recess.)

PRESIDENT VEEDER: Let"s proceed.

Ms. Callaway.

CROSS-EXAMINATION

BY MS. CALLAWAY:

Q. Good morning, Mr. Listenberger, and thank
you very much for being here.

You testified that you no longer work for
Archer Daniels Midland; is that correct?

A. That"s correct.

779
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Q. And is it also correct that you worked

there for approximately 25 years?

A. Yes.

Q. Now, Archer Daniels Midland is often
referred to as ADM; is that correct?

A. Yes.

Q. And is it correct that ADM is comprised of
four main divisions: Nutrition, animal nutrition,

fuel and industrials, and food ingredients?

A. I think you®d get some argument on that.

Q. Well, tell me how, in your mind, there are
divisions. | heard you used the term
nutraceuticals "nutraceuticals.” Is that a
division?

A No, it"s commodities.

Q. Nutraceuticals are a commodity. 1Is lysine

a nutraceutical?

A I don"t believe so.

Q. You worked in the fuel division at ADM; 1is
that correct?

PRESIDENT VEEDER: One moment,

780

Ms. Callaway. Because the witness is turning
towards you, unfortunately, the mike is not picking
up. We are not important. The most important
thing is the microphone, and the second most
important person is our shorthand writer. Unless
we get this down, it doesn"t really count, so if
you could just--1 know it"s crude, but if you look

at the microphone when you answer rather than
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Ms. Callaway.

BY MS. CALLAWAY:

Q. You worked in the fuel division; is that
correct?

A That"s correct.

Q. And that was one of a few divisions at

ADM; right?

A Fuel ethanol is a part of the corn
processing division. There is no real, true fuel
division.

Q. For a number of years you were responsible
for ADM®s fuel ethanol sales in the western United

States; is that correct?

781

A. Western Marketing Manager was one of my
titles, but my last title was Vice President of
Marketing, and that was all over the United States.

Q. So, for approximately 13 years, you were
responsible for marketing of fuel ethanol
throughout the United States?

A That"s correct.

Q. You would agree, wouldn"t you, that in
your capacity as being in charge of the sale of
fuel ethanol you had an active interest in
promoting its sale; is that correct?

A. My job was to promote ethanol sales to all
of our customers.

Q. So, that was in your interest and ADM"s

interest to promote its sale?
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A. Well, it was in my interest if | was going

to be employed, yes.
Q. So, you would agree that it was in your
interest; right? So, you would agree that it was

in your interest; right?

A It was my interest to do a good job, yes.
782

Q. So, the answer is yes; right?

A. I guess so.

Q. And you would agree that by 1998, you had
been at ADM for approximately 20 years?

A. Nineteen years.

Q. And within 19 years, you would agree that
you were familiar with ADM"s corporate culture;
correct?

A. I was very familiar with my job in the
corn processing division. | couldn®t say that 1
was totally familiar with the entire corporate
culture, no.

Q. As the person in charge of marketing fuel
ethanol in the United States and as somebody who
had been at Archer Daniels Midland for
approximately 19 years, you were familiar with
Dwayne Andreas®"s--its Middle East versus Middle
West analogy regarding ethanol and methanol; is
that correct?

A. No.

Q. You have seen before Mr. Andreas®s
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statements, such as this one that 1 have on the
ELMO and that I have in front of you, where

Mr. Andreas made clear--and this is in 1992--that
methanol was a foreign product and ethanol was from
the Middle West?

A No, I"m not familiar with that.

Q. No pun intended, but this isn"t completely
foreign to you, is it?

A. A lot of our business associates in the
corn processing side from the various corn and
agricultural movements used this type of
terminology.

Q. But Mr. Andreas wasn"t just on the corn

processing side; right?

A. That"s correct. He was over the entire
company .
Q. And as CEO, he was ultimately responsible

for everything that came in and went out of ADM; is
that correct?
A Well, he oversaw it. There were people

that did that.

784

Q. But you will agree that as Archer Daniels
Midland®s CEO, when he spoke on CNN"s Money Line on
May 12th of 1992, he was speaking for the company;
is that correct?

A. Mr. Andreas always spoke for the company.

Q. You"ve provided a sworn statement in this
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case; is that correct?

A Yes, | have.

Q. And earlier with Ms. Menaker she mentioned
that you had met her before; is that correct?

A. Yes.

Q. When was the first time that you met
Andrea Menaker?

A I believe it was about two months ago.

Q. Approximately how many times have you met
with Ms. Menaker?

A. Including today, three times.

Q. How many other attorneys representing the
United States in this case have you met with?

A One that 1 know of.

Q. And who is that?

785
A. Bart--1"m sorry--
MR. LEGUM: Legum.
BY MS. CALLAWAY:
Q. In addition to in-person meetings, have

you had telephone conversations with Ms. Menaker?
A Yes, | have.
Q. Did you have your attorney present during
those conversations?
A At least one time, and then another time
she called me and asked me a question at my desk.
Q. And when you say, "at your desk,”™ was that
your desk at ADM or at the National Ethanol Vehicle

Coalition?
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A. No, when | was at ADM.

Q. And when you referred to your lawyer, do
you mean an Archer Daniels Midland lawyer, or do

you mean your personal counsel?

A. I have no personal counsel. It was an ADM
attorney.
Q. Do you recall who that ADM attorney was?

A. David Smith.

786

Q. I have provided a copy of this document in
the packet that was submitted to you, and I want to
be sure that 1 have the right document that is your
sworn statement in this case.

IT you could take a couple of moments to

review it and let me know if you"re familiar with

it.

A The one in front of me or the one on the
screen?

Q. The one in front of you and the one on
the--

MS. CALLAWAY: I will represent to the
Tribunal and to the United States and to you,

Mr. Listenberger, that what 1 have provided to you
is what 1 have put on the screen.

PRESIDENT VEEDER: The witness is looking
at the document that we"ve provided to him, which
is his witness statement, and you can take it that
he®"s only provided one witnhess statement, and what
he"s looking at is a witness statement to which he

deposed in his direct examination.
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