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LOEWEN GROUP AND ANOTHER v. UNITED STATES OF AMERICA

SECOND OPINION OF CHRISTOPHER GREENWOOD, QC

Introduction

I have been asked by the United States Department of Justice to prepare this Second
Opinion in order to comment on issues of international law raised by Loewen ' in its
Reply, dated 8 June 2001, in the case of Loewen Group Inc. and Raymond Loewen v.
United States of America (ICSID Case No. ARB (AF)/98/3) and, in particular, to
comment on the Opinions of Sir Robert Jennings, QC, dated 29 May 2001, ? and Sir Ian
Sinclair, QC, dated 9 May 2001 * and 23 May 2001.* The present Opinion is a
supplement to my First Opinion, dated 26 March 2001.° I confirm the views expressed
in my earlier Opinion and have endeavoured not to repeat them here. 1 have instead

concentrated on those points where 1 am not in agreement with Sir Robert and Sir Ian.

While there is much on which I agree with Sir Robert and Sir Ian (eg the importance of
applying the principles of the Vienna Convention on the Law of Treaties, 1969, to the
interpretation of NAFTA ° and the fact that an award of punitive damages does not, in
itself, violate any of the relevant provisions of NAFTA), I regret to say that we continue

to disagree about a number of issues which arise in this case.
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As in my earlier Opinion, I have referred to the Loewen Group.and Mr Raymond Loewen as “Loewen”.
Loewen Reply, Tab A (“Jennings Third Opinion™).

Loewen Reply, Tab B (“Sinclair First Opinion™).

Loewen Reply, Tab B (“Sinclair Second Opinion”).

United States Counter-Memorial, Tab A (“Greenwood First Opinion™).

Although we differ in the conclusions we draw from the application of the Vienna Convention principles

to the interpretation of Asticle 1105; see below, paras, 75-77.
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Perhaps the most important disagreement concerns:-

(a) whether the United States can, in principle, be held liable for a violation of
NAFTA inrespect of the decisions of state courts if there existed effective means
by which those decisions could be challenged within the US judicial system (a
term which I use for convenience to refer to both the state and federal court

systems); and, if not,

(b) whether there were, in the particular circumstances of this case, effective
means of challenging the decisions of the Mississippi courts in O'Keefe v.

Loewen available to Loewen.

On these two questions the differences between us are fundamental. Not only do we
return different answers to these questions, we view the questions in entirely different
ways. To Sir Robert, the questions are relevant only as part of the rule of exhaustion of
local remedies, are accordingly procedural questions,’ and are of peripheral importance
because he considers that the local remedies rule does not apply in the present case. Sir
Robert is dismissive of what he characterises as attempts to “read into” the relevant rles
of international law a doctrine of “judicial finality” (a term which, for reasons explained
below, | deliberately did not use in my First Opinion) over and above the local remedies
rule.

By contrast, I regard these two questioné as central to the case and as going both to the
substantive rules of international law which the United States is accused of having

violated and to the procedural requirements for bringing a claim.

(a) On the question of procedure, 1 disagree with Sir Robert’s opinion that the
local remedies rule has no application to NAFTA Chapter 11 arbitrations.

(b) On the question of substance, I consider that none of the three provisions
of NAFTA relied on by Loewen (Articles 1105, 1102 and 1110) imposes an
obligation which can be violated by a decision of a lower court against which

effective means of challenge exist under the law of the State concerned. This
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Sir Robert and I are in agreement that the local remedies rule is a procedural, not a éubstantive, rule,

although it has not always been seen as such, a point considered in Part 111, below.
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point has nothing to do with the local remedies rule. That rule goes to when a
claim may be brought for a violation of international law, whereas this argument

concerns what constitutes a violation in the first place.

6. Sir Robert and I also differ over whether an effective means of challenging the decisions
of the Mississippi courts was available to Loewen in this case. Both at the procedural
and the substantive levels, this is, of course, a separate question, entirely distinct from
whether liability can exist or a claim can be brought if such means of challenge were

available to Loewen,

7. In addition, I differ from Sir Robert and Sir Ian with regard to the following issues

(which arise only if I am wrong about the answers to the two questions set out above):-

(a) whether the decisions of the Mississippi courts constituted a violation of the
standards in Article 1105 of NAFTA;

(b) whether the proceedings in Mississippi involved discrimination contrary to
Article 1102 of NAFTA; and

(c) whether the award of damages against Loewen and the subsequent settlement

between Loewen and O’Keefe amounted to an expropriation contrary to Article
1110 of NAFTA.

8. 1 have therefore set out my response to Sir Robert and Sir Ian as follows:-

Part IT of this Opinion responds to Sir Robert’s latest comments on the local
remedies rule.

Part Il examines the distinction between the local remedies rule and the
substantive law doctrine set out in my First Opinion and considers the effect of

the Tribunal’s decision of 5 January 2001 (“the Jurisdiction Decision™) on this

issue.

Part IV considers whether there was an effective means open to Loewen by

which it could have challenged the decisions of the Mississippi courts within the
US judicial system.




Part V considers the allegaﬁons of violation of Article 1105 of NAFTA.
Part VI considers the allegations of violation of Article 1102 of NAFTA.

Part VII examines the allegations of an expropriation in breach of Article 1110
of NAFTA. .

Part VIII sets out my conclusions.

9. Before turning to these issues, however, there are two matters on which brief comment
is required. Both concern the precise identification of the “measures” of which Loewen

is complaining,

10.  First, it is plain that the United States can be held responsible only for acts which are
imputable to it as a matter of international law. That includes the acts of the trial court
and the Mississippi Supreme Court ® but it does not include O’Keefe or his counsel. It
is true that neither Loewen, nor its experts, expressly states otherwise but there are
passages in the First Sinclair Opinion which appear to suggest that there is at least a
possibility that the United States might be held liable for the actions of O’Keefe’s

counsel and several passages in the Loewen Reply which go much further.

11.  Thus, in considering the Article 1102 claim, Sir Ian refers (at paragraph 9) to what he
describes as “xenophobic” direct mail advertisements by O’Keefe, then says (in
paragraph 10) that “it is to the transcript of the trial in 1995 ... that we must look
primarily for evidence of the breaches of Article 1102" (emphasis added). In fact, there
is nowhere but the transcript (and the other elements of the contemporaneous record of
the O’Keefe v. Loewen litigation and, perhaps, the record of proceedings in the

Mississippi Supreme Court) to which we can look. It cannot possibly be argued, for

As provided in Article 4(1) of the International Law Commission Draft Articles on State Responsibility:-

“The conduct of any State organ shall be considered an act of that State under international iaw, whether
the organ exercises legislative, executive, judicial or any other functions, whatever position it holds in the
organization of the State, and whatever its character as an organ of the central government or of a territorial

unit of the State.” (Draft provisionally adopted on Second Reading, 31 May 2001; UN Doc.
A/CN.4/L.602))

As I stated in my First Opinion, para, 21, I believe that the views of older writers, noticeably Borchard, that
decisions of lower courts are not imputable to the State no longer represent the law.

Tammme Ty

[T —



12,

13.

14.

example, that the advertising campaign by O’Keefe was the act of an organ of the United
States or was in any other way imputable to the United States.

Later (at paragraph 19), in the context of comments on the conduct of the 1995 litigation

by counsel for O’Keefe, Sir Ian states:-

“The Claimants/Investors in the present proceedings against the United States of
America are not of course seeking to impute to the Respondent responsibility for
all the discriminatory remarks made by counsel for O°Keefe (and Mr Gary in
particular) during the course of the trial ... That would be wholly inappropriate.”
(Emphasis added.)

With respect, it would not only be inappropriate, it would be wholly impossible, as a
matter of international law, to impute to the United States any of the remarks made by
counsel for O’Keefe. The counsel for a private party appearing in civil litigation in a
court are not organs of the forum State and that State is not responsible for their conduct.
I accept that the conduct of Judge Graves is imputable to the United States, so that
Loewen is entitled to argue that responsibility arises for what Loewen characterises
(wrongly, in my view) as his failure to control the counsel in his court but that is an
entirely different matter from holding the United States responsible for the behaviour of

counsel themselves. It is important that the two should not be confused.

Unfortunately, they are so confused in the Loewen Reply, which at times treats them as
interchangeable. For example, Loewen states that “the United States offers no
justification for so much of the rhetorical excess of the O'Keefe case” and then lists
seven examples of allegedly discriminatory statements made by counsel for O’Keefe.’
But the United States has no need to offer justifications for these statements, because

they are in no sense imputable to the United States.

Secondly, it is important to see exactly what constituted the “measures” (within the
meaning of Article 1101 of NAFTA) which give rise to the Loewen claim. Itis clear that
Loewen complains of the conduct of the trial by Judge Graves, the award of damages by
the jury, the subsequent handling of the verdict by Judge Graves and the refusal of Judge

Graves and the Mississippi Supreme Court to reduce or waive the supersedeas bond

Loewen Reply, para. 24,
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requirement. However, it is not made clear whether Loewen maintains that each of these
acts or omissions constituted a separate measure for Chapter 11 purposes or whether it
is asserting that, taken together, they constitute a measure which contravened the relevant

provisions of Chapter 11,

In his Second Opinion, Sir Robert Jennings offered a very broad interpretation of what
constituted a “measure™ in this sense, embracing a wide variety of isolated steps in the
judicial process, such as the making of an interlocutory order. '° This approach suggests
that altmost any isclated part of the proceedings in Mississippi, so long as it involved an
act imputable to the United States, could constitute a measure. In his Third Opinion, Sir
Robert described the events giving rise to the claim as “the assessment of damages by
the jury and the frustrated attempt to appeal, and finally the coerced settlement of $175

million”."!

In its Reply, Loewen refers to its claim being based on “the Mississippi litigation™
without initially indicating exactly which aspects of that litigation constitute the relevant

measure or measures, At paragraph 193, however, Loewen states that:-

“Claimants’ contention is, was, and always has been that the verdict of the
O’Kegfe jury, infected as it was by base appeals to national, racial and class
biases, constituted impermissible discrimination under Articie 1102, and that the
judges who refused to set aside that verdict, but instead entered an enforceable
judgment on it and declined to reduce the onerous bond requirement in order to
allow an appeal, made this injury complete.”

Sir Ian Sinclair offers the most detailed analysis of this issue. He comments that:-

“It is probably the better view to regard the 1995 trial itself, together with the
resulting jury verdict and the refusal of the judicial system in the State of
Mississippi to waive or reduce the bond requirement so as to enable the present
Claimants/Investors to appeal against the verdict free from the immediate threat
of execution against their assets, as constituting one single complex act giving
rise to State responsibility on the part of the United States. But, to the extent that

Jennings Second Opinion, paras. 6-7.
Jennings Third Opinion, pp. 14-15.

Loewen Reply, Chapter 111,
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it may be possible to view these as separate and distinct acts, it is ciear that they
must all be regarded as ‘measures’ within the meaning of Article 1101 of
NAFTA. Of course, there is no doubt that there can be a denial of justice at any
level of a judicial system and that there can be multiple denials of justice within
the same judicial system,”'?

The distinction is an imporiant one. If each step - Judge Graves’ conduct of the trial
(itself presumably a series of discrete rulings on such matters as jury selection, the
admissibility of evidence, the permissibility of particular lines of questioning and the
judge’s own remarks in court), the verdict of the jury, the decisions taken by Judge
Graves in the light of that verdict and the subsequent decision of the Mississippi
Supreme Court regarding the supersedeas bond - is treated as a separate measure, then
it follows from the views expressed by Sir Robert Jennings that each of these steps would
be actionable under NAFTA, irrespective of whether the means to reverse that step
existed within the US judicial system and were available to Loewen. This would have
the effect of allowing an investor to substitute the NAFTA system for the local court
system more or less at will. In my opinion, that is not the position under interational
law and it is wholly implausible that the NAFTA parties, each of which has a highly

developed legal system including carefully designed mechanisms for challenging the

decisions of lower courts, intended to commit themselves to anything of this kind.

If, on the other hand, the trial, verdict, judgment and decision of the Mississippi Supreme
Court are to be seen as “a single complex act”, as Sir lan suggests (and as seems more
logical), then it has to be asked why that act is to be seen as complete at the point when
the Mississippi Supreme Court decided not to waive or reduce the bond requirement if
Loewen still had other steps open to it within the US judicial system. If what is in issue,
as Sir Ian suggests, is a single complex act, involving a number of actions by different
parts of the judicial system, then there is no reason why that act should be treated as
complete when other steps can still be taken within the judicial system the effect of
which might be dramatically to alter the nature of that complex act. On the contrary, all
considerations of principle and common sense sﬁggest that the single complex act is

complete only when the judicial system has completed all the steps open to it.

Sinclair First Opinion, para. 22,
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The Application of the Local Remedies Rule

In his Third Opinion, Sir Robert Jennings develops his thesis that the local remedies rule
is not applicable to claims under Chapter 11 of NAFTA. As I shall explain in Part III
of this Opinion, the main point in my First Opinion was not about the local remedies
rule. It is nonetheless important that I briefly comment on Sir Robert’s views about the
local remedies rule. This is necessary for two reasons. First, there is an issue between
the parties as to the applicability of the local remedies rule to the present arbitration.
Secondly, Sir Robert’s conclusion that the local remedies rule is inapplicable in Chapter
11 arbitrations is one of the principal"reasons why he rejects my view that, as a matter
of substantive law, the decisions of the Mississippi courts in the present case did not
entail a violation by the United States of the standards laid down in NAFTA if those
decisions were open to effective challenge within the United States Jjudicial system. Ido
not accept that, even if Sir Robert were right about the local remedies rule, this would
affect the substantive law issueT However, if he is wrong in suggesting that the local
remedies rule is inapplicable, then much of his reasoning as regards the substantive issue

falls away on its own terms.

In his latest Opinion, Sir Robert Jennings suggests that the local remedies rule is
essentially applicable only to caseé of diplomatic protection (ie cases in which the injured
foreigner’s claim is brought by his or her State of nationality, rather than by proceédings
instituted directly by the foreign national), that it is largely the product of a bygone era
and that it was, in any event, of doubtful application in a case of denial of justice (a point
which is developed with particular enthusiasm by Loewen in its Reply). Sir Robert also

maintains that the applicability of the local remedies rule is incompatibie with the
provisions made in NAFTA for arbitration.
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There is no reason to think that the local remedies rule has ever been confined to cases
of diplomatic protection. That need occasion no surprise. The entire concept of
diplomatic protection rests on what is widely regarded as a fiction, namely that a wrong
done to the national is a wrong done to that person’s State. In reality, the claim which
is asserted is that of the national, to whom the State concerned usually makes over any
compensation received. It would therefore be surprising if claims in which that fiction
was stripped away, and the standing of the individual to bring a claim in his own right
was recognized, were subject to radically different rules on something as important as

the requirement to exhaust local remedies.

In fact, schemes for permitting individuals and corporations to bring their own claims on
the international plane have tended to proceed on the assumption that the local remedies
rule was applicable unless specifically excluded (ie that the position was the same as it
is in cases of diplomatic protection). For example, that was the position taken by Baxter
and Sohn’s 1961 Draft Convention on the International Responsibility of States for
Injuries to Aliens, Article 1 of which provided that:-

“l. A State is internationally responsible for an act or omission which, under
international law, is wrongful, is attributable to that State and causes an injuryto
an alien. A State which is responsible for such an act or omission has a duty to
make reparation therefor to the injured alien or to an alien claiming through him,
or to the State entitled to present a claim on behalf of the individual claimant.

2. (a) Analienis entitled to present an international claim under this Convention
only after he has exhausted the local remedies provided by the State against
which the claim is made.

(b) A State is entitled to present a claim under this Convention only on behalf of
a person who is its national, and only if the local remedies and any special
international remedies provided by the State against which the claim is made
have been exhausted.” (Garcia-Amador, Sohn and Baxter, Recent Codification
of the Law of State Responsibility for Injuries to Aliens (1974), p. 143)

Later, in the Commentary to Article 22 which sets out the right of the alien to bring a
claim, the authors state that:-

“Allowing an individual to present his international law claim directly to the
respondent State means no more than that the State against which the claim is
asserted may not refuse to receive or consider a claim on the jurisdictional ground
that the claim was not submitted by a State. If, consistently with the view taken
in this draft Convention, the wrong is done to the alien rather than to the State of

9
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which he is a national, there is no reason why he should not be allowed to present
a claim directly to the foreign ministry of the State alleged to be responsible,
provided, of course, he has first exhausted his local remedies.” (Ibid., p. 288;
emphasis added). "

The same was true of the Draft Articles on State responsibility prepared for the-
International Law Commission by Garcia—Amador in 1960. Article 21 of that Draft
recognized that, alongside the concept of diplomatic protection, an alien might be entitled
to bring an international claim against a State. Both types of claim were subject to the
local remedies rule, as provided in Article 18 of the Draft (the Draft Articles are
reproduced in Garcia-Amador, Sohn and Baxter, Recent Codification of the Law of State
Responsibility for Injuries to Aliens (1974) at pages 129-132). In his commentary,
Garcia-Amador stated that:- _ ‘

“Article 21 of the draft sets forth the basis of a procedure which would enable the
alien himself, once local remedies have been exhausted, to submit an
international claim to obtain reparation for the injury suffered by him.” (Ibid., p.
79)

Similarly, the OECD Draft Convention on the Protection of Foreign Property, 1967,
Article 7(b) provided for claims to be brought by an individual “without prejudice to any
right or obligation he may have to resort to another tribunal, national or international”.
The Commentary to this provision noted that this provision implied that local remedies

had to be exhausted before a claim was brought under the Convention (OECD
Publication No. 23081 (1967), pp. 36 and 41).

The same approach was clearly present in the minds of those who drafted the ICSID
Convention. Although, as noted in paragraph 39, below, Article 26 of the ICSID
Convention reverses the normal application of the local remedies rule by providing that
it does not apply unless the contracting State has stipulated that it should do so, the
Convention is nevertheless clearly based on the assumption that the local remedies rule
was in principle applicable to claims brought by individual investors. That is clear from

the Report of the Executive Directors on the Convention, which states that:-

“It may be presumed that when a State and an investor agree to have recourse to
arbitration and do not reserve the right to have recourse to other remedies or
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