LOEWEN GROUP AND ANOTHER v. UNITED STATES OF AMERICA

OPINION OF CHRISTOPHER GREENWOOD. QC

Introduction

My full name is Christopher John Greenwood. Iam Professor of Intemational Law in
the Law Department at the London School of Economics, a post I have held since 1996.
Prior to that date, I was a University Lecturer in Law at the University of Cambridge
and a Fellow of Magdalene College, Cambridge. 1 hold degrees in Law and
International Law from the University of Cambridge. Iam a member of the English
Bar and have practised in the field of public international law before English and
international courts since 1985, I was appointed Queen’s Counsel in 1999. I have also
given expert evidence on international law in cases in England, Canada and New

Zealand. My curriculum vitae is attached as Annex 1 to this Opinion.

I have been asked by the Department of Justice of the United States of America to give
my opinion on questions of international law raised by the case of Loewen Group Inc.
and Raymond Loewen v. United States of America (ICSID Case No. ARB (AF)/98/3)
and, in particular, to comment on the expert opinions of Sir Robert Jennings, QC, dated
26 October 1998 ! and 24 May 2000.2

! Loewen Group Me:morial, Tab A.
2 Submission of the Loewen Group concerning the Jurisdictional Objections of the United States,

Tab A.




3. The Loewen Group’s claim ° turns on the allegation that the trial of the case of O 'Keefe

v. Loewen in a Mississippi state court (the Circuit Court for the First Judicial District

of Hinds County, Mississippi) involved a denial of justice by the United States to a

foreign investor. I have analysed this claim and briefly reviewed the material facts in

Part 11 of this Opinion. In my opinion, the Loewen claim is not well-founded as a

matter of international law for a number of reasons. I have set out the factors which

lead me to this conclusion as follows:-

()

@

)

“4)

in international law, the decision of a trial court does not amount to a
denial of justice where recourse is available to a higher court which can
correct any deficiency in the administration of justice by the lower court
(Part III of this Opinion);

the provisions of NAFTA Article 1121 do not alter this conclusion or
dispense with the need for Loewen to challenge the decision by way of -
appeal in Mississippi or by other judicial proceedings in the courts of
the United States (Part IV of this Opinion);

a challenge to the decision in the Mississippi Supreme Court or by
proceedings in the United States federal courts cannot be dismissed as

“obviously futile” or “manifestly ineffective” (Part V of this Opinion);

in any event, the proceedings in the Hinds County Circuit Court did not
involve a denial of justice within the meaning of international law (Part
VI of this Opinion);

3

“Loewen”.

T have referred to the Loewen Group Inc. and Raymond Loewen throughout this Opinion as
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II

(5) the award of punitive damages by a national court is not in jtself a

violation of international law (Part VII of this Opinion);

(6)  the award of punitive damages in the present case did not violate

international law (Part VIII of this Opinion).

1 do not claim any expertise in the law of the United States or the law of Mississippi.
In so far as I have referred to those laws in this Opinion, it is purely in the context of
applying what 1 consider to be the relevant tests in international law. I am not
attempting to offer my own opinion on the questions of United States and Mississippi

law as such.
The Claim and its Factual Background

The present claim arises out of proceedings in the Mississippi courts instituted by
Jeremiah O’Keefe and others (collectively referred to as “O’Keefe”) against Loewen
for breach of contract, various tort claims connected with breach of contract,
oppression, fraud, unfair competition and breach of the anti-monopoly laws of the State
of Mississippi.* I have not attempted to set out the details of the various heads of claim
here, not least because they are comprehensively discussed in the pleadings in the

current arbitration.’

‘ See the Second Amended Complaint in O ‘Keefe v. Loewen, dated 16 May 1994; Loewen Group
Memanai Appcndlx4

See, in particular, Loewen Group Memorial, pp. 8-13; Memorial of the USA on Matters of
Competence and Jurisdiction, pp. 17-24.




Nevertheless, 1 note that the claims were not confined to breach of the contracts and
settiement agreement between O’Keefe and Loewen but included substantial claims in
respect of fraud (both on O’Keefe and consumers of funeral services in Mississippi),
intentional torts arising out of contractsand antitrust or anti-competitive practices based
upon allegations that Loewen had abused a powerful position within the markets for

burial and funeral services in Mississippi. This fact is significant for two reasons.

First, the competition claims raise issues of considerable importance, going beyond the
specific contractual transactions between O’Keefe and Loewen, in a jurisdiction where
there are very severe penalties for anti-competitive behaVioﬁr and fraudulent trading
practices. It must have been apparent to all concerned in the litigation that if O’Keefe
succeeded in making good its claims in this respect, the consequences for Loewen

would be serious.

Secondly, the size and economic strength of Loewen and of O’Keefe were matters of
relevance to the fraud and anti-competitive practice claims in that O’Keefe was alleging
that Loewen had acquired & dominant position in the relevant markets and had abused
that dominant position in order to harm O’Keefe and raise prices to the consumer.
O’Keefe also alleged that Loewen had used its superior bargaining strength to dupe

O’Keefe into entering into, and trusting in the completion of, an agreement which

Loewen had no intention of carrying out. The fact that counsel for O*Keefe made -

reference to the wealth and economic power of the Loewen businesses is reasonably

attributable to these factors.

I therefore disagree with Sir Robert Jennings’ characterization of the claims in the
Mississippi proceedings as “a relatively straight-forward, small-scale contract matter
involving total sums of a few million dollars at the most.” © This characterization

disregards the competition and fraud claims in the case which involved allegations that

First OQpinion, para, §.
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went beyond the contractual relationship between O’Keefe and Loewen and which
entailed claims for punitive damages. The difference between us is important, because
Sir Robert’s analysis of what the Mississippi claims were about leads him to conclude,
inter alia, that “the sums of damages awarded ... are so ludicrously disproportionate to
the actual modest value of the invested interests involved as to speak for themselves in
terms of an extreme example of denial of justice.” 7 With respect, I consider that this
conclusion is based upon a false premise. The claims asserted in the Mississippi
proceedings were never confined to the contracts between O’Keefe and Loewen or the
specific investments made by Loewen in the Wright and Ferguson and Reimann

businesses but included far broader allegations of misconduct.

1 am, however, in complete agreement with Sir Robert Jennings that Loewen’s claim
in the present arbitral proceedings turns on whether or not there has been & denial of
justice entailing a violation of international law by the United States of America. That
is the essence of Loewen’s claims under Article 1102 and Article 1105 of NAFTA,
since Loewen alleges that the proceedings before, and the decision of;, the Mississippi
court were discriminatory on ground of nationality (contrary to Article 1102) and fell
below the international minimum standard (Article 1105). While Article 1102 extends
beyond denial of justice, in the circumstances of the present case, where Loewen’s
claims arise out of a decision of a Mississippi court, its claims under both Article 1102
and 1105 assert — and depend upon Loewen establishing — that there was a denial of
justice. Although the Loewen claim also atleges an expropriation in violation of Article
1110, an award of damages, including an award of punitive damages, can amount to an
expropriation only if the court proceedings are so flawed as to amount to a denial of
justice. As Sir Robert says, in the present case the expropriation claim “is another

aspect of the denial of justice”.?

First Opinion, para. 38,
First Opinion, para. 31.
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I think it is also common gréund between Sir Robert and myself that the proceedings

_ in the Mississippi court are capable of amounting to a violation of NAFTA only to the

extent that they are imputable to the United States. The actions of O’Keefe and its
counsel are, of course, the acts of a private party and are in no way imputable to the
United States. They are relevant to the present proceedings only in so far as it is said
that they influenced the jury to return an improper verdict. Whether or not O’Keefe or
its representatives manifested prejudice against Canadians in general, or the Loewen

Group and its shareholders in particular, is otherwise of no legal significance at all.

This distinction is not always made clear in Loewen’s pleadings. For example, Loewen
refers to an advertising campaign by O’Keefe which it describes as “xenophobic” and
as linking Loewen’s activities to the Japanese attack on Pearl harbour.” Irrespective of
whether the advertisements {n question bear the meaning attributed to them by Loewen,
they have no bearing on the present proceedings. The advertising campaign is not
attributable to the United States and it is difficult to see how complaint can be made of
any effect which it might have had on the jury given that it was Loewen, not O’Keefe,

who introduced this material in evidence and drew it to the attention of the jury.'

The question I have therefore considered in this Opinion is whether, either by the way
in which the court conducted the proceedings or by the verdict and award of damages

returned, the Mississippi proceedings constituted a denial of justice under international
law.

In approaching this question, it is important to bear in mind that international tribunals
are understandably cautious in concluding that the judicial system of a State has fallen
so far short of international standards that it has perpetrated a denial of justice. Only if

there is clear evidence of discrimination against a foreign litigant or an outrageous

]

' Loewen Group Memorial, paras. 18-20.

See, e.g., Transcript, pp. 96-99, 104-5.
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faiture of the judicial system is there a denial of justice in international law. The point

is very clearly put by O’Connell, who states that -

When one comes to examine failure of the courts themselves “palpable
deviations” from the accepted standards of judicial practice are not so readily
ascertained. For one thing, there is a presumption in favour of the judicial
process. For another, defects in procedure may be of significance only
internally, and not work an international injustice, Fora third, wide discretion
must be allowed a court in the reception and rejection of evidence, in
adjournment, and in admission of documents, and it cannot be said that
deviations even from the municipal law rules of evidence are deviations from
an international standard. The first thing that must be ascertained is whether as

- aresult of court manoeuvrings substantial injustice has been done the claimant;
the second is whether these manoeuvrings really amount to obstruction of the
judicial process, and are extrinsic to the merits of his claim. Bad faith and not
judicial error seems to be the heart of the matter, and bad fajth may be indicated
by an unreasonable departure from the rules of evidence and procedure.
(International Law (2" ed., 1970), p. 948)

(See also the authorities cited by O*Connell, in particular, Chattin v. United Mexican
States, 4 UNRIAA 282 (1927) and Garcia and Garza v, USA,.4 UNRIAA 119 (1926),
Brierly and Waldock, The Law of Nations (6" edition, 1963), p. 287 and Article 9 of
the Harvard Research (1929) 23 AJIL Supp. P. 173.) The remarks of the Arbitration
Tribunal in the NAFTA case of SD Myers v. Canada that “a Chapter 11 tribunal does
not have an open-ended mandate to second-guess govemment decision-making” (para.
261) and its reference to “the high measure of deference that international law generally
extends to the right of domestic authorities to regulate matters within their own borders”
(para. 262) are particularly apposite where a case is based on an allegation of denial of
justice by a municipal court.




11 In International Law, the Decision of a Trial Court does not amount to a Denial of
Justice where Recourse is available to a Higher Court which can correct any Deficiency
in the Administration of Justice by the Lower Court

15. - It is first necessary to consider whether the decision of a trial court is capable of
constituting a denial of justice in international law if recourse is available to a higher
court (whether by way of appeal or otherwise) which has jurisdiction to correct any
deficiency in the administration of justice by the trial court. This is not a matter of the
application of the local remedies rule. That rule concerns when (and whether) a claim
may be brought on the international plane for conduct which violates international law.
The issue in the present case is whether a decision of a trial court which is subject to

appeal is capable of constituting a violation of international law in the first place.

16.  Nevertheless, consideration of this question, both in arbitral jurisprudence and in the
literature, has tended to be bound up with consideration of the local remedies rule and
the imputability of acts to the State with confusing results. Properly analysed, where
a national of one State invokes international law (or where the State of his nationality
claims on his behalf) against another State, there are three separate issues to be

considered:-
(a)  whether there is an act which is imputable to the respondent State;
(b)  whether that act is contrary to international law; and

(c) . whether the respondent State can be held responsible for that act in

international proceedings until local remedies have been exhausted.
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Since the normal rule is that an alien must exhaust all available domestic remedies
before his case can be taken up on the inteational plane, consideration of whether
there is a remedy in the courts of the respondent State is usually necessary whatever
was the original cause of harm to the alien. As a general rule, that is the case
irrespective of whether the original cause of the harm is (1) an act which is plainly
imputable to the State and contrary to international law — for example a discriminatory
and uncompensated expropriation, either by legislative decree or executive action — or

(2) the act of a private party which is not imputable to the State.

The significance of recourse to the courts of the respondent State, however, is different
in these two cases. In the first case, it is the -expropriation which is the violation of
international law, The function of recourse to the local courts here is properly regarded
as procedural; it gives the respondent State the opportunity to rectify the original wrong
in its own courts before calling it to account at the international level. "' In the second
case, the original cause of harm is not imputable to the respondent State and cannot,
therefore, constitute a cause of action against that State in international law. If there is
to be a cause of action at all it can only be deﬁial of justice, arising either because the
respondent State denies the alien access to the courts or because those courts behave in
a way which is discriminatory or manifestly contrary to international standards of
behaviour, In this case it is only the action of the courts (or of those organs of the State
who deny access to the courts) which is imputable to the respondent State.

The second case is not really an instance of the application of the local remedies rule
atall. Unlike the first case, where the question is whether the respondent State’s courts

" Although some governments and commentators have sought to argue that it is the failure to

provide a remedy, rather than the expropriation, which is the international wrong, this approach makes
denial of justice the only cause of action in international law in cases of mistreatment of aliens. That is
not the practice of most States and has not been the approach taken in the majority of judicial and arbitral
decisions.
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have provided a remedy for that State’s wrongful act, in the second case it is the

behaviour of those courts which is itself said to constitute the wrongful act.

This distinction is clearly established and I believe that it is not in dispute between the
parties in the present proceedings. Nevertheless, discussion of it in the literature and
the case law has often been confused and the second categofy of case has frequently
been discussed as though it were an application of the local remedies rule, sometimes
with the qualification that the local remedies rule is described in such a case as being

“substantive”, whereas in the first category of cases it is regarded as procedural. Unless

. there has been a waiver of the local remedies rule, this confusion matters little, since the

practical effect of the local remedies rule and the principle at issue in the second -

category of case is the same. Nevertheless, there is an important difference of principle
between the two and once there is an agreement waiving the local remedies rule the
distinction becomes critical, A waiver of the local remedies rule will affect the first case
but not the second. In the second case, until the alien attempts to secure redress in a
local court, there is nothing which could form the substance of an international claim,

because there is nothir}g which is imputable fo the respondent State.

Once, however, a court of the respondent State has taken a decision, then there is an act
imputable to that State. In so far as Borchard (Diplomatic Protection of Citizens
Abroad (1915), p. 198) bases his views on the principle that acts of the lower courts are
not imputable to the State, I believe that he is wrong and that his views have not been
followed. Nevertheless, it is still necessary to ask whether the act imputable to the State
constitutes a violation of international law. It is well esﬁblished that a mistake on the
part of a court or an irregularity in procedure is not in itself sufficient to amount to a

violation of international law; there must be a denial of justice.

The term denial of justice has been given different meanings by different commentators.

“Justice”, however, refers to more than just the decision of an individual court. It is

10
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clear, for example, that the term denial of justice embraces a denial of access to the
courts. There can also be a denial of justice because of a systematic bias or other failing
on the part of the courts which would make recourse to those courts for the alien
pointless or ineffective, even though there may be no decision of a court in the

particular case.

While allegations of a denial of justice may turn upon decisions of the courts, what
constitutes a denial of justice is a failure of the system of justice within a State. To put
it another way, the obligation which the State owes the foreign national in this context
(whether under general international law or under the specific provisions of NAFTA)
is to provide a system of justice which affords fair, equitable and non-discriminatory
treatment. So ldng as the system itself provides a sufficient guarantee of such treatment,
the State will not be in violation of its international obligation merely because a trial
court gives a defective decision which can be corrected on appeal. While legal systems
strive for perfection at all levels, they also recognize that such a result is unlikely to be
attainable. It is precisely for that reason that legal systems today make extensive
provision for appeal and that many also contain other provisions for challenging
decisions of the lower courts on grounds which violate constitutional safeguards which
are frequently very similar to the standards of intemational law. The duty of a State
towards foreign nationals is to provide a system of justice which ensures faiess and
compliance with other standards of international law in all cases. That system includes

the appellate and review procedures for which it provides.

It follows that the responsibility of the State for a denial of Justice arises only if the
system as a whole produces a denial of justice. Where there is & manifestly defective
Jjudgment by a lower court, this will not amount to a denial of Justice —and thus will not
constitute a violation of international law by the State — if there is available to the

foreign national an effective means of challenging the judgment.

11
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That consequence is not always made clear hin discussion of denial of justice and, as
explained above, is frequf.‘-ntly.and understandably confused with discussion of the local
remedies rule. Nevertheless, it is recognized in a number of important texts. Thus,
Oppenheim’'s International Law (9th ed., 1992, vol. 1, edited by Sir Robert Jennings and
Sir Arthur Watts) states that -

If the courts or other appropriate tribunals of a State refuse to entertain
proceedings for the redress of injury suffered by an alien, or if the proceedings
are subject to undue delay, or if there are serious inadequacies in the
administration of justice, or if there occurs an obvious and malicious act of
misapplication of the law by the courts which is injurious to a foreign State or
its nationals, there will be a ‘denial of justice’ for which the State is responsible
(quite apart from the effect which such circumstances might have for the
application of the local remedies rule). The State’s responsibility will at least
require it to take the necessary action o secure proper conduct on the part of
the court...(pp. 543-4; emphasis added) .

This last sentence suggests a standard which would be met by the State ensuring that a
manifestly deficient judgment was reversed on appeal or that judicial review were
available to compel the lower court to adopt a proper decision. The ninth edition of

Oppenheim continues —

Where, however, a court observes its own proper forms of justice and
nevertheless pronounces a materially unjust judgment, it is controversial
whether a denial of justice is thereby occasioned for which a State is
internationally responsible. The judgment giving rise to the material injustice
(itself arelative concept) may be the result of the proper application by the court
of a law which provides for such a result (in which case it is the law which
should properly be the object of complaint), or of an erroneous application by
the court of a law which is itself unexceptional. In this latter case, if the error
is not remedied on appeal, there is probably no international responsibility for
a denial of justice unless the error led to a breach of a treaty obligation resting
on the State or, possibly, the result is so manifestly unjust as to offend against
the standards of justice recognized by civilized nations. (pp. 544-5; emphasis
added) '

12
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It is axiomatic in this passage that if an error is remedied on appeal there can normally

be no violation.

Freeman, International Responsibility of States for Denial of Justice (1938), comments
that “responsibility [of a State] is engaged as the result of a definitive judicial decision
by a court of last resort which violates an international obligation of the State” (pp. 311-
12; emphasis added). Elsewhere, in discussing denial of justice resulting from manifest

defects in the procedure followed by the national court, he states —

Ample protection against arbitrary violations of the local law will normally be
afforded within the State itself by the conventional means of appeal to a superior
court. Ruling improperly on evidence, erroneously charging a jury, exceeding
the decorous limits of judicial restraint with prejudicial effects for one of the
parties, (such as openly insulting the claimant’s attorney before the jury),
emotionally addressing the jurymen with the aim of kindling their hostility, and
the like will usually find rectification in the wisdom of the reviewing bench.
Where this does not happen, there is still left the question of whether these
various deviations from regular judicial activity are sufficiently flagrant to
embroil the State. (291-292; emphasis added)

It is true that, later in this work, Freeman refers to the principle that “no claim based

upon a denial of justice may be predicated upon the decision of a lower court” (p. 415)

- as bound up with the local remedies rule. There is no doubt that the two concepts have

always been bound up and, indeed, frequently confused. As the Tribunal pointed out
in paragraphs 66-71 of its Preliminary Award in the present case, in many cases the
effect of the two principles is the same and the test of whether there is in fact an

effective recourse available to the alien is the same in each case.

Nevertheless, the difference between them is one of real practical importance. That
becomes apparent when the local remedies rule is waived. If the principle thét, in
Freeman’s words, “no claim based upon denial of justice may be predicated upon the

decision of a lower court” is treated as nothing more than an application of the local

13
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remedies rule, the effect of a general waiver of the rule would be that any judgment of

a court at any level in the judicial hierarchy which was alleged to constitute a denial of

justice-could be the subject of a challenge in international proceedings (in this case

through NAFTA Chapter 11 arbitration), notwithstanding that there was an avenue of
appeal open to the foreign national. That would be the case even with interlocutory
decisions. That is clear from Sir Robert Jennings’ explanation of why he considered
that the decision of a court constituted a “measure” within the scope of NAFTA Chapter
11. One of the examples which he gave of the use of the word “measures” in
connection with decisions of a court in international law was the use of the term
“provisional measures” in the Statute of the International Court of Justice, Article 41.”
It-foliows that a decision grantiﬁg interlocutory relief would presumably constitute a

measure within Chapter 11 and could therefore be challenged in an arbitration.

In common law jurisdictions, many interlocutory decisions are given ex parfe. For
example, an English court issues freezing orders (formerly known as Mareva
injunctions) on the basis of an ex parte application. The order can, of course, be
challenged by the defendant at a subsequent inter partes hearing. Yetthe act of granting
the original ex parte order is an act imputable to the State and, if the local remedies rule
has been waived by a provision in a general agreement equivalent to NAFTA, then a
defendant could bring an international claim alleging that the granting of the order was
a denial of justice, notwithstanding that he had not exercised his undoubted right to

contest the order at the inter partes hearing.

It is inherently implausible that States would intend to produce such a result, the effect
of which would be to give the foreign litigant the opportunity to engage in some quite
extraordinary forum shopping and to set aside the entire system of checks and balances
within the national judicial system. In my opinion, international law does not produce

such a bizarre result. That is because what constitutes a denial of justice in international

1 Second Opinion, para, 7,

14
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law is not the isolated decision to grant a freezing order on an ex parte application but
only a failure of the system of justice if that system either does not correct that decision
where the decision was manifestly unjust or does not offer any effective means of

challenging the decision.

To say that a decision of a lower court cannot constitute a denial of justice if the means
exists for an effective recourse to correct the deficiencies in that decision is not the same
-as saying that a foreign national must always challenge any act of government before
the courts. In the case of denial of justice based on the actions of the courts, what is
involvedis not a challenge to one branch of government before another (as was the case,
e.g., in the Interhandel case, ICJ Reports, 1959, p. 6) but the mechanisms which exist
within the judicial system for correcting errors made within that same system. These
methods generally exist as of right and recourse to them is largely in the hands of the

parties to the proceedings.

There has been very little consideration by international tribunals of the distinction
between the local remedies rule and the principle that a court decision which can be
challenged through the judicial process does not amount to a denial of justice. Thelack
of discussion is scarcely surprising in view of the similar effects of the two principles
and the fact that, until recently, the local remedies rule was seldom waived.
Nevertheless, the distinction is clearly recognized by the Iran-United States Claims
Tribunal in its decision in Oil Field of Texas, 12 Iran-US CTR 308 at 318-319. As
paragraph 45 of the Preliminary Award in the present case recognizes, the Iran-US
Claims Tribunal there held that a judicial decision was capable of amounting to a
measure of expropriation. The decision in question was that of the Islamic Court of

Ahwaz, which appears to have been a lower court. The Tribuna! held that —
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