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Claimant/Investor Raymond L. Loewen (“Mr. Loewen”) respectfully files this Final
Submission Concerning the Jurisdictional Objections of the United States pursuant to the

Tribunal’s Order of April 3, 2000.

1.  INTRODUCTION

On November 1, 1995, a jury of 12 Americans sitting in Hinds County, Mississippi,
returned a verdict directing a Canadian company, The Loewen Group, Inc. (“TLGI") to pay local
resident Jerry O'Keefe $500 million in a dispute over properties whose combined worth was
only $8 million. This staggeringly inequitable verdict was the result of a tria! infected by open
appeals to the jurors’ national and gacial bias, highlighted by an inflammatory and e%tirely
irrelevant anti-Canadian diatribe by former United States Secretary of Agriculture Mike Espy.

" The effect of this torrent of racial and xenophobic appeals was revealed by the post-trial
statements of the jury foreman, who contemptubusly described Mr. Loewen as “this Canadian
who didn’t know anything about blacks, trying to say he was creating jobs for these black bpeop[e
he loved so much,” and a “rich, dumb Canadian politician who thought he could come down and
pull the wool over the eyes of a good ole’ Mississippi boy-'.“1

The Mississippi Supreme Court initially stayed execution of the judgment in the O’Keefe

case while it considered TLGI’s request for a reduction of the insurmountable $625 million
appeal bond required by previous action of the Mississippi legislative. On January 24, 1996,
however, the Mississippi Supreme Court abruptly lifted this stay and ordered TLGI to either post

the full $625 million bond or pay the $500 million judgment within seven days. Faced with no

! C. Laose, Black Churches Selling Out, Funeral Homeowners Say; Pact With Firm is Threat, Washington Post,
August 30, 1997, at Al; N, Bemnsteln, Brash Funeral Chain Meets its Match in Old South, New York Times, Jan.
27, 1996, at Al. ; ' '



viable avenue of appeal or collateral attack, and under an express threat from the plaintiffs to
utilize the poﬁer of the Mississippi executive department to begin seizing its property the minute
the judgment came due, TLGI settled the O’Keefe claims for $175 million. This payment was .
the direct result of the combined force of actions by the Mississippi judicial and legislative
branches and by the imminent threat of action by the Mississippi executive department:

Because of the Q'Keefe verdict, Mr. Loewen’s investment in TLGI suffered losses of at
feast $54 million, and his personal and business reputation was severely damaged. Mr. Loewen
has turned to this Tribunal for relief from the inequitable treatment he received at the hands of

the Mississippi government, against which the United States Government offered no protection.

L .
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Thus far, the Government’s response to Mr. Loewen’s claim has combined venomous
personal attacks upon Mr. Loewen and blind indifference to law and equity in a manner
unfortunately reminiscent of his mistreatmeht in the Mississippi courts. After dredging up a
handful of discredited and discreditable business enemies and DACTED to fling
inaccurate, irrelevant hearsay accusations at Mr. Loewen, the Government offers the testimony
of “a distinguished expert in the international law of state responsibility” who flatly misstates the
holding of the central case on this issue in urging the Tribunal to close its eyes to an injustice that
even the Government now concedes “present[s] a serious challenge to the application of the
Mississippi bonding requirement and the conduct of the Mississippi judiciary.”?

In his Memorial and previous Submission on Competence and Jurisdiction, Mr. Loewen
urge& the Tribunal to assert jurisdiction over this claim and to hear the matter on the merits. As
discussed below, the Government’s Response does not weaken, but rather strengthens and

confirms, Mr. Loewen’s right to redress under NAFTA and in this Tribunal.

2 Reply Statement of Drew S. Days, III (“Days Reply Statement”), at 3.




1L SUMMARY OF ARGUMENT

Mr. Loewen’s injuries arose directly from the actual and threatened acts of all three
branches of the Mississippi and other states’ governments, and the federal Government. The
Government’s attempt to create an exception to the now-conceded rule that judicial acts may
constitute actionable “measures” under NAFTA Articie 1101 because there was supposedly “no
govemment‘participation“ in the trial, appellate, and threatened execution process is thus without
merit. =I*'ur'che:r, prior decisions of this Tribunal have sqﬁarely rejected the Government’s claim
that the "term «measure” must be read restrictively.

NAFTA Article 1121 eliminates any requirement that claimants e\:haust all avalilable
judicial remedies before bringing ‘:heir claims, and in fact requires claimants to wawe thenr rights
to bring or to continue any judicial action, Even if any supposed “judicial finality” requirement
applies here despite the clear meaning of Article 1121, the Mississippi Supreme Court’s ruling of
Tanuary 24, 1996 was such a “final” judicial act because there was no reasonable possibility that
the U.S. Supreme Court or the local federal district couré would correct the manifest errors of the

Mississippi courts in the seven days between the Mississippi Supreme Court’s ruling and the
seizure of TLGI's property. The Government’s other proposed course of action, bankruptcy,
would not change the fact of Mr. Loewen’s injuries from the O’Keefe verdict and appeal
process, only the amount of those injuries.

The Government’s Response offers no new argument regarding TLGL’s supposed failure
to adequately object at the trial court level, while the Government’s novel assertion that TLGI
was somehow required to advise the Mississippi Supreme Court of the consequences of

bankruptcy — @ course of action that TLGI never intended to follow — is unprecedented and

without merit.



Finally, the Government’s attempt to revive and re-direct its failed attack on Mr.
Loewen’s standing under NAFTA Article 1117 on the grounds that Article 1117 does not permit
separate claims by the Investor qua Investor and on behalf of the Investment that he owas or

controls is utterly without support in law, logic, or the language of NAFTA.

1. ARGUMENT

A. The Acts Complained of Were “Measures” Attributable tg the United States

1. The Government Concedes Both The General Rule That Judicial Acts
May Constitute “Measures,” and That Mr. Loewen Has Stated a Claim
Under This Rule

i

. N
Retreating from the untenable position staked out in its initial Memorial on ? ’\/Iatters of

Competence and Jurisdiction, the Government now concedes that the judicial acts of a NAFTA
Party may constitute “measures adopted or maintained” by that Party under NAFTA. Article
1101. See Response of the United States of America to the Submissions of Claimants on
Comnipetence and Jurisdiction (“Response™) at 8 (“[T]he United States agrees with Loewen that
acts of the judiciary may be attributable to the state”). The Government further agrees that_state
liability for the acts of its judicial authorities arises, at a minimum, where “there has been some
flagrant or notorious injustice or denial of justice sanctioned by the court of last resort.” Id.
(quoting A.V. Freeman, International Resp,onsil;iliw for the Denial of Justice 33 (1938)).
Finally, the Government, through its expert Drew S. Days, II, has finally admitted that
Claimants have alleged precisely the type of “flagrant or notorious injustice or denial of justice”l
giving rise to state responsibility for judicial acts:

Loewen’s submissions make detailed allegations that the

Mississippi courts’ conduct of the O Keefe litigation was infected

with invidious discrimination that severely damaﬂed Loewen when
the verdict was rendered and when the Mississippi Supreme Court

4.




refused to reduce the appeal bond. Taken together and assuming
they are true, these allegations present a serious challenge to the
application of the Mississippi bonding requirement and the conduct
of the Mississippi judiciary.... ‘By failing to follow the
overwhelming weight of authority, the Mississippi Supreme Court .
deliberately forced the Canadian Defendant, Loewen, into an
extorted settlement... [T]here is no doubt in my mind that these
actions were willful and deliberate...[T]hese actions constituted
not merely a denial of justice but a mockery of justice.” If those
allegations are true, Loewen has suffered discrimination based on
race or alienage, which is expressly prohibited by the U.S.
Constitution and federal law.

Days Reply Statement at 3 (citations omitted). By acknowledging that Claimants ha‘}e alleged a
clear violation of the rights enjoyed by American citizens under the U.S, Constitution and federal
laws, the Government has a priori-admitted that these same allegations make out a d;;nial of
national treatment under NAFTA.

Thus, the Government now concedes both the general rule that judicial acts ma)lr be
actionable “measures” under NAFTA Article 1101, and that Claimants have alleged precisely the
type of outrageous conduct that gives rise to state liability under this rule. Having agreed both
that it may be liable for judicial acts and that Mr. Loewen has alleged all of the facts necessary to
show such a judicial “measure,” the Government bears thé burden of proving that it qualifies for

some exception to the rule of state liability for such acts.

2. Representatives of All Three Branches of the Mississippi Government Played
Dispositive Roles in Denying Claimants Justice and Equal Treatment

The exception that the Government seizes on to avoid responsibility for the mockery of
justice that occurred in the Mississippi courts is the so-called “act of state” doctrine, under which
the Government protests that it cannot be held responsible for Mr. Loewen’s losses because the

suit was between private parties, “with no government participation.” Response at 4. -



The record is overwhelmingly to the contrary. Indeed, members of afl three branches of
the Mississippi government, and even a recent member of the Cabinet of the United States,
played integral roles in every stage of the Mr. Loewen’s injury.

First, it has been alleged that trial court Judge Graves, a black Mississippi state court
judge elected under a voting system mandated by the United States Government for t‘he EXpress
purpose of fostering the election of black judges, displayed precisely the same type of racial
parochiglism that gave rise to the outlandish and irrational verdict. _S_e_eMemorial of Raymond
L. Loewen (“Loewen Memorial”) at 14 44, 101-103. Significantly, it was Judge Graves who set
the stage for the astronomical $500 million verdict in the O’Keefe case, by improperly
instructing the jury to reconsider the amount of punitive damages after it had alreadx_\ returned a
verdict of $260 million that expressly included $160 million in punitive damages. Lt')ewen
Memorial at §{ 106, 107.

The United States does not, and cannot, assert that Judge Graves prevented the repeate.d
injection of racist and xenophobic diatribe into the trial. On the contrary, as shown in detail in
the Notice of Claim and the Loewen Memorial, Judge Graves repeatedly refiused to protect TLGI
and Mr. Loewen from such improper appeals. For example, Judge Graves refused to excuse a
prospective juror for cause who believed that a foreign corporation should not be given a fair
trial “because of special tax breaks that foreign corporations receive.” TLGI counsel was forced
to resort to one of its few allotted peremptory strikes to have this obviously biased juror
removed, thus limiting TLGI’s ability to strike equally hostile jurors from the panel. (Appendix
to Notice of Claim [“App.”] at A488, A490-91, A495-96). ‘ At the close of the trial, Judge Graves

refused TLGI's request for a jury instruction that might ameliorated some of the damage from

the plaintiffs’ deliberately anti-Canadian and racist campaign. The instruction, if given, would



have advised the jury that TLGI was entitled to the “same fair trial at your hands as are other

parties who are residents of Mississippi, such as the O’Keefes and the eight separate O"Keefe

corporations that are plaintiffs in this case. All persons and parties stand equal before the law .

and are to be dealt with as equals in this court of justice.” (App. at A2231-32), (Tr. at 5390-91,
5447).

Government participation in the trial was not limited m'erely to the misconduct of Judge
Graves. Indeed, some of the most improper, baseless, irrelevant, and yet damaging evidence
presented at trial came from Mississippi state legislative and executive officials, as well as a

prominent former state and federal officer. Earl Banks, a sitting member of the Mississippi

3 %

House of Representatives, testified concerning racial segregation in the funeral industry, and
personally vouched for plaintiff Jerry O'Keefe as nof being a racist — thus implying that Mr.
Loewen and TLGI were. Loewen Memorial, at § 99; Tr. at 1110-1119.

Another important piece of evidence at trial was a letter from the Mississippi Attorney
General threatening TLGI’s local affiliate with sanctions under Mississippi’s consumer
protection statutes for allegedly failing to “warn” consumers that it was owned by a Canadian
company. In an open attempt to invoke the power of local and federal governme‘nts against the
supposed Canadian interloper, plaintiffs’ counsel Willie Gary read the entire text of this leiter to
the jury three times, and made it 2 key issue in his opening statement. Loewen Memorial {{ 60,
67, 81; Tr. at 61, 5171, 5174, 1105-1108.

Perhaps the most strikingly improper evidence that plaintiffs presented at the O’Keefe

trial the testimony of Alfonzo “Mike” Espy, a former assistant Mississippi Attorney General and

United States Congressman who had only recently resigned from service as United States



Secretary of Agriculture.” Tr. 1086-110. Mr. Espy testified at length concerning his duties and
activities with both the Mississippi Attorney General’s Office and as Secretary of Agriculture,
emphasizing his efforts to protect poor Mississippians from being swindled by foreign
companies and to promote P;merican agricﬁltural products against the alleged unethical trade
practices of other nations. Id. This wildly improper testimony culminated in a bitter and totally
irrelevant attack on supposedly unethical Canadian wheat farmers, whose pricing policies Mr.
Espy claimed injured American farmers. Id. Mr. Espy'ended his testimony by discussing
NAFTA’s alleged unfairness to and unpopularity among Americans, and stating that NAFTA did

not shield Canadian or Mexican citizens from liability for dishonest conduct. Loewen Memorial

%

1] 76-78; Tr. at 1109-1110. Although TLGI's trial counsel objected and attempted ::) repair the
damage from this improper testimony, Judge Graves refused to allow TLGI counsel to further
examine Mr. Espy. Loewen Memorial at  79; Tr. at 1110. |
The invidious participation of all three branches of government in the M litigation
continued throughout the appellate process. Obviously, the very bond requirement and b‘ond
reduction statutes under which TLGI suffered between November 1, 1995 and January 24, 1996
were creations of the Mississippi legislature. Miss Code Ann. § 11-51-31 (1999) (A
supersedeas shall not be granted in any case pending before the Supreme Court, unless the party
applying for it shall give bond as required by the Rules of the Supreme Court.”); Miss. R. App.
P. 8(a) and (b) (promulgated in accordance with legislative mandate, and requiring parties to post

a bond in the amount of 125% of the judgment appealed from, unless, for good cause, the

3 As noted in the Loewen Memerial, Mr. Espy had been out of office for less than one year at the time of his
testimony, and was thus under significant restrictions concerning his participation in judicial proceedings. Loewen
Memorial §4 68, 69. Although plaintiffs’ counsel Willie Gary took Mr. Espy through a detailed account of his
service with the state and federal governments, he deliberately cut this train of questioning short just after Mr. Espy
discussed his appointment as Secretary of Agriculture, thus leaving the jurors with the impression that Mr, Espy still
held that federal office. Loewen Memarial §§ 72-73; Tr. at 1083-89.

-8-
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Supreme Court reduces the amount of the required bond). It was the Mississippi Supreme Court
that initially granted a stay of execution on the $500 million judgment, then suddenly and
arbitrarily lifted the stay, leaving TLGI with only seven days to pay the $625 million bond or the

judgment. Moreover, the entry of the O’Keefe judgmeht and the lifiing of the stay of its

enforcement set in motion a series of events that are grounded in legislative statutes and
executive enforcement. |

In Mississippi, all circuit court clerks are required to keep a book entitled “the Judgment
Roll,” in which the clerk is required to enroll all final judgments. Miss. Code Ann. § 11-7-
189(1) (1999). Any judgment enrolled constitutes a lien upon and binds all property ofthe
defendant within the county whereblt is enrolled, Miss. Code. Ann. § 11-7-191 (1999) In order
for a judgment to be a lienhcm property outside the county of enrollment, a plaintiff must file an
abstract of the judgment with the circuit court clerk of any other county in which the plaintiff
desires a lien. Miss. Code. Ann. § 11-7-195 (1999). These legislative provisions allow a
plaintiff who has received a final judgment in state court to attach the property of the defendant
throughout the state of Mississippi.

A plaintiff who has received a final judgment in a Mississippi court may also attach the
defendant’s property in other states to satisfy the Mississippi judgment. In order to enforce a
money judgment in other states, a plaintiff must either: (1) file a new action to establish the
judgment, or (2) in states that have adopted the Uniform Enforcement of Foreign Judgments Act,
register the foreign judgment in the state where plaintiff wishes to enforce the judgment. See 47
Am. Jur, 2d, Judgments § 946 (1995).

After the lien is filed, a plaintiff must rely on the executive authority of the state to

enforce the judgment. Under Mississippi law, the county sheriff is the local officer charged with



executing the judgments of the circuit courts. Miss. Code. Ann. § 9-9-29 (1999). A judgment is
enforceable by writ of execution, issued by tﬁe clerk of court of the coﬁnty and directed to the
sheriff. Miss. Code. Ann. § 13-3-155 (1999). The sheriff is authorized to sell the defendant’s ,
property either at the courthouse itself, or at “any convenient point in the county where it is
found.” Miss. Code. Ann. § 13-3-161 (1999). All execution sales are by auction, to the highest
bidder for cash. Miss. Code. Ann. § 13-3-169 (1999).

Thus, the acts of the Mississippi legislature empowered the Mississippi executive branch
to enforce the final judgment entered against TLGI by the Mississippi judiciary system. The
complete governmental power of t‘he State of Mississippi was engaged in this process.

Here, the threat of direct ar?d forceful executive action was no mere theoretiggl coucept,

but a menacing and imminent reality. Just as he had understood and played upon the bias and

fears of the O’Keefe jurors, plaintiffs’ counsel Willie Gary shrewdly exploited the coercive

power of the Mississippi laws regarding the execution of judgments to pressure TLGI inta
settling. On the day after =the Mississippi Supreme Court ordered TLGI to either pay the $500
million judgment or post a $62.5 million supersedeas bond within seven days, Mr. Gary sent a
letter to TLGI that began by declaring plaintiffs’ intent to have local sheriffs seize TLGI's
praperty throughout the United States literally upon the minute the judgment became final.
Defily combining the threat of seizure with a demand for settlement, Mr. Gary wrote:

Please be advised that as of 12:00 noon, Wednesday, January 31,
1996, we shall start execution on all property, real and personal,
that you have in the state of Mississippi and in other states as well.
...[S]ettlement in this case is in your client’s best interest.... We
are willing to give you a second chance to resolve this case and
avoid bankruptcy. Therefore, I am renewing my offer to resolve
this case for four hundred seventy-five million dollars. If you are
interested, have someone, and only someone with settlement

_ authority, call me, -

-10-



TLGI Appendix Volume III, Tab 97 (emphasis in original) (copy attached hereto as Exhibit H).

As Dthe Q’Keefe plaintiffs correctly noted, Mississippi law z.dlowed them to seize all of
TLGI’s property in the State of Mississippi, and to levy against TLGI’s property in many other
states pursuant to the Uniform Enforcement of Foreign Judgments Act. See, e.g., 6 Ala. Code
§6-9-234(a) (Michie 1993); Cal. Code Civ. Proc. §1710.50(a)(1-2) (West 1982); Fla. Stat. Ann.
§55.509(2) (West 1994); Ga. Code Ann. §9-12-134(a) (1993); N.C. Gen. Stat. §1¢-1705(a)
(1995); Tex. Civ. Prac. & Rem. Code §35.006(a) (West 1986).

As indicated by Mr. Gary’s letter, the looming governmental presence in the Q’Keefe
case was perhaps most acutely felt in the aftermath of the Mississippi Supreme Court’s lifting of

% ) ©
the stay of execution on the 3500 rriil!ion judgment against TLGI. In the seven frant;}c days
between the lifting of the stay and the date set for execution, Mr. Loewen and TLGI did not fear
Jerry O'Keefe or Willie Gary, nor TLGI's bankers and competitors. As the plaintiffs well knew,
what TLGI and Mr. Loewen rightly feared was ;m army of sheriff’s deputies, armed with writs
and padlocks, seizing Loewen holdings and selling them on the steps of county courthouses
throughout the United States. It was this threat of seizure of property — made possible by
legislative action and carried out by agents of the executive branch — that coerced the $175
mi!lion settlement.

The academic musings of David A. Caron, the Government’s “distinguished expert in
international responsibility,” fall flat in the face of the raw coercive power of executive action
shown in Mr, Gary’s reaITwor[d correspondence. Professor Caron concedes, as he must, that all
courts themselves do not actually carry out the sentences they impose or execute the judgments
that they enter,

but rather, in the form of an Order or an Award of Interim
Measures, order someone else to do so. The “someone else” who

-11-



has been ordered to take the measure may be one of the parties, a
third party such as a bank, or — in the case of courts — perhaps a
© government agency or official. ,
Statement of David D. Caron (Caron Statement) 25 (emphasis added). To say that the statutes
passed by the Mississippi legislature or the judgments entered by the Mississippi courts are not
“measures” because they merely direct “someone else” - Le., the executive branch - to carry out
the physical task of seizure is, with respect, transparent sophistry.

The Government itself concedes that the actral seizure of property by a Party is a

“measure” under NAFTA, See Response at 25-26 (citing G.W. McNear, Inc. v. United Mexican

States, 4 RI.A.A. 373 (U.S. v. Mex. 1928); The Texas Company (U.S. v. Mexico), American

L1

Claims Commission 142 (1948); Young, Smith & Co.v. Spain (U.S. v. Spain 1879),éreprin!ed in

3 Moore, International Arbitrations at 3147 (1989); and Frederic Bronner v. Mexico (U.S. v.

Mex.) reprinted in 3 Moore, International Arbitrations at 3135 (1898). There is thus no legal or
logical basis to claim that the threatened seizure of property is not a “measure” under NAFTA
where, as here, that threat causes injury to the claimant.*

The record flatly refutes the Government’s claim that there was “no government
participation” in the trial and appeal of the O'Keefe litigation. On the contrary, government
participation, both actual and threatened, was at the heart of the injury complained of here. The
Government has not and cannot carry its burden of showing that it qualifies for the supposed “act

of state” exception to the general rule of state liability for judicial acts.

* Indeed, any act which merely interferes with an alien’s use or enjoyment of his property constitutes govemment
seizure as a matter of settled international law. See, e.g., Tiopett, Abbett, McCarthy, Strattont v. Iran, 6 Iran-U.S.
C.T.R. 219, 225 (1984). Here, the mere announcement of the tainted verdict in O'Keefe caused an immediate $54
million dollar decrease in the value of Mr. Loewen’s investment in TLGI. Loewen Memorial §f 209 and Exhibit 5.
If this does not constitute interference with his access to and right to enjoy that investment, Mr. Loewen is ata loss
to say what would. Thus, even if direct Government misappropriation were a prerequisite to showing an actionable

“measire” under NAFTA, Mr. Loewen has clearly alleged such misappropriation. Notice of Claim { 162-167.
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3. The Government is Not Entitled to a Restrictive Reading of the Term “Measures”

Perhaps realizing that its jurisdictional arguments under the “act of state” doctrine are
strained, inequitable, and contrary to the record, the Government claims that any ambiguity in -
the definition of the key jurisdictional term “measure” must be resolved in favor of arestrictive |
reading that would negate jurisdiction. This argument has been resoundingly rejected by

previous decisions of this Tribunal.

In its Award on Jurisdiction in Ethyl Corporation v. Canada, (reprinted at 38 LL.M. 708
(1999) (copy attached hereto as Exhibit T), the Tribunal was squarely presenteci with the issue of
whether a piece of Canadian leéislation constituted a “measure” under Article 110i. Id. at 33.
Canada, as the respondent, “quite Elearly urge[d]” that jurisdictional terms in NAFT} Chapter

11 must be “strictly interpreted.” Id. at 28 n.20. Before even going on to discuss the language of

Article 1101, the Tribunal stated as follows:

The Tribunal considers it appropriate to dispense with any notion
that Section B of Chapter 11 is to be construed “strictly.” The
erstwhile notion that in case of doubt a limitation of sovereignty
must be construed constrictively has long since been replaced by
Articles 31 and 32 of the Vienna Convention.”

1d, at 28 (internal citations omitted); see United Sates-Iran, Case No. Al7, Decision No. DEC

37-A17-FT (May 13, 1985) (Brower, J., concurring) (“The Vienna Convention resolved past
debates concerning the wisdom of pronouncements by international tribunals that limitations of
sovereignty must be strictly construed”).

Indeed, the Ethyl Tribunal noted that jurisdiction presumptively arose when the Claimant

timely filed a Notice of Claim stating a prima facie claim under Article 1116. Ethyl at 31-32

5 The Government concedes that the jurisdictional analysis in this case is governed by the Vienna Convention.
Caron Statement § 18.
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