0917 Day 7

1603
NAFTAZUNCITRAL ARBITRATION RULES PROCEEDING

In the Matter of Arbitration
Between:

GLAMIS GOLD, LTD.,
Claimant,
and
UNITED STATES OF AMERICA,
Respondent.
——————————————— x Volume 7

HEARING ON THE MERITS

Monday, September 17, 2007
The World Bank
600 19th Street, N.W.
H Building
Eugene Black Auditorium
Washington, D.C.
The hearing in the above-entitled matter came
on, pursuant to notice, at 9:02 a.m. before:
MR. MICHAEL K. YOUNG, President
PROF. DAVID D. CARON, Arbitrator

MR. KENNETH D. HUBBARD, Arbitrator

1604

Also Present:

MS. ELOTSE OBADIA,
Secretary to the Tribunal

MS. LEAH D. HARHAY
Page 1



0917 Day 7

Assistant to the Tribunal

Court Reporter:

MR. DAVID A. KASDAN, RDR-CRR
B&B Reporters

529 14th Street, S.E.
Washington, D.C. 20003
(202) 544-1903

APPEARANCES:

1605

On behalf of the Claimant:

MR.
MR.
MR.
MR.
MS.

MS

ALAN W_H. GOURLEY
R. TIMOTHY McCRUM
ALEX SCHAEFER
DAVID ROSS

SOBIA HAQUE
JESSICA HALL

Crowell & Moring, L.L.P.

1001 Pennsylvania Avenue, N._.W.
Washington, D.C. 20004-2595
(202) 624-2500
rmccrum@crowel l _.com

Page 2



0917 Day 7

1606

APPEARANCES: (Continued)
On behalf of the Respondent:

MR. RONALD J. BETTAUER
Deputy Legal Adviser
MR. MARK A. CLODFELTER
Assistant Legal Adviser for International
Claims and Investment Disputes
MS. ANDREA J. MENAKER
Chief, NAFTA Arbitration Division,
Office of International Claims and
Investment Disputes
MR. KENNETH BENES
MS. JENNIFER THORNTON
MS. HEATHER VAN SLOOTEN
MR. MARK FELDMAN
MR. JEREMY SHARPE
Attorney-Advisers, Office of
International Claims and Investment
Disputes
Office of the Legal Adviser
U.S. Department of State
Suite 203, South Building
2430 E Street, N._W.
Washington, D.C. 20037-2800
(202) 776-8443

Page 3



0917 Day 7

CONTENTS

CLOSING ARGUMENTS

ON BEHALF OF CLAIMANT:

By
By
By
By
By
By
By
By

Mr.
Mr.
Mr.
Mr.
Ms.
Mr.
Ms.
Mr.

Gourley
Schaefer
McCrum
Schaefer
Haque
McCrum
Hall

Ross

Page 4

1607

PAGE

1609
1617
1647
1696
1706
1730
1759
1773



© 00 N o o A~ W N P

N NN R R R R R B R R R R
N B O © ® N O U M W N B O

09:06:21 1

0917 Day 7

1608

PROCEEDINGS

PRESIDENT YOUNG: Good morning. We"re ready
to commence.

The schedule, as you will recall, is we will
run from 9:00 to 10:30, and then from 11:00 to 1:00
today, and the time available will be Claimant™s time.
Then we will tomorrow on the same schedule for
Respondent, and then each party will have an
additional hour on Wednesday morning, plus at that
time we may have additional questions, as well, that
we" Il pose to the parties.

So, with that, does either party wish to
raise anything as we commence?

MR. RONALD BETTAUER: Thank you,

Mr. President.

Looking at the schedule for Wednesday
morning, since we have at least one hour each and want
to finish in the morning, we thought it might be
useful to plan on--and Claimant has overnight to
prepare for that one hour--perhaps we could have the
nine to 10:00 for the Claimant and then take a

two-hour break or two-and-a-half-hour break and start

1609

at 11:30 and go from 11:30 to 12:30 for us, and that
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gives us two-and-a-half hours to prepare for our

response, and there is still enough time in between
for you to ask questions.

PRESIDENT YOUNG: Mr. Bettauer, thank you. 1
will talk with my co-arbitrators, and we will tell you
after the break what the precise schedule will be
then, on Wednesday.

Thank you.

Mr. Gourley.

MR. GOURLEY: Good morning, Mr. President and
Members of the Tribunal. 1°m going to make a few
brief remarks before turning this over to my
colleagues for our closing.

I want to express first that this is a very
important case, not just to Claimant who has lost--

(Interruption.)

PRESIDENT YOUNG: Continue.

CLOSING ARGUMENT BY COUNSEL FOR CLAIMANT

MR. GOURLEY: This is a very important case

not just for Claimant, who has lost a very significant

investment of $49.1 million in value and $15.2 million

1610

plus in restitution costs, but also for the
international investment community.

Numerous other countries, Argentina, Egypt,
Ecuador, Spain, Mexico, Canada, Turkey, have all been
required by tribunals to pay compensation for their
arbitrary and targeted acts similar to those at issue

here, where these acts®”™ measures have caused
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significant economic loss to a foreign investor.

In fact, Argentina has been repeatedly held
liable for acts which were focused on addressing of
very serious economic crisis in their country, but
nonetheless violated the protections offered under the
various bilateral investment treaties.

If the United States, without compensation,
without paying compensation to Glamis here can
arbitrarily change the rules, as it has done on the
Glamis Mine, it will undermine confidence that all the
countries are subject to the same rules with respect
to protection of foreign investors. There can be no
economically powerful country exception to the
investment protections offered under Chapter Eleven of

NAFTA, which are similar, if not identical, to most of

1611

the bilateral investment treaties.

Now, you have a very large record to go
through, and you"ve heard a lot of testimony and
argument. Respondent has sought to put a gloss on the
facts; and, contrary to the law of indirect
expropriations, measures tantamount to an
expropriation, they seek to carve up the various
Federal acts and State acts as discrete events and
want you to analyze them separately. |1 would like to
refocus the Tribunal on precisely what happened here
as--before we get into the details.

First of all, Glamis had a perfectly

acceptable Plan of Operation for the Imperial Project.
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There really is no dispute about that. Mr. Leshendok,

with 30 years of experience with BLM in approving such
plans, is unrebutted in his testimony that this plan
was an acceptable mining plan that should have been
approved, even with the discovery of significant
Native American cultural values at that site.

Now, the actions of Respondent in denying the
plan were not mistakes or administrative errors, as

you"re often--is often suggested by the cases on which

1612

Respondent relies. These were deliberate, intentional
acts to elevate, contrary to the existing law,
cultural resource values above the rights of the
mineral right holder, Glamis Gold.

Now, Respondent has elected not to present to
the Tribunal any of the DOl officials involved, but
the documents themselves are clear, that the Imperial
Project was ready for approval as early as early 1999.
Yet Solicitor Leshy held it up in order to kill the
Project, and that occurred on January 17, 2001, when
Secretary Babbitt issued his Record of Decision, the
ROD, just three days before leaving office.

Now, the Leshy Opinion clearly and unlawfully
imposed a new legal standard for mines on Federal
land, one that Interior had never thought previously
existed, and one that Interior itself didn"t itself
seek to impose retroactively to pending plans of
operation when it inserted a similar discretionary

authority in the 2000 amendments to the 3809
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regulations.

Accordingly, it was only the Imperial Project

that was ever subjected to this discretionary veto

1613

authority.

Now, the Record of Decision not only wilfully
disregarded applicable law by relying on Leshy"s
manufactured grounds for denial, but it also violated
expressly the very promise in the California Desert
Protection Act on which Glamis had relied in making
its significant investment. That Record of
Decision--and you will remember back in August we were
shown the diagram from that Record of Decision on the
impact of the Project would have to the site of Indian
Pass and Picacho Peak, which were the withdrawn areas
in that Act, but that the no-buffer-zone language, the
specific and express purpose of that language is to
prohibit agencies from regulating mines or affecting
the operation of mines and other authorized activities
for sight and sound related to the withdrawn areas.

So, the very connection of connecting the
Imperial Site to those was exactly what the
no-buffer-zone language was intended to prohibit, and
yet that"s what the Interior Department did.

Now, this expropriation of Claimant®"s mineral

rights was never cured. You will hear frequently from

1614
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Respondent that it was ephemeral, that the denial was
rescinded, and that is true, but rescinding the denial
does not approve the Plan of Operations, and that"s
what Glamis was entitled to. And because that was
never corrected, the Federal measures have resulted in
violations of both Articles 1110 and 1105.

Similarly, no matter how hard Respondent
struggles to justify the State of California®s
measure, the Tribunal should not be misled there.

Yes, S.B. 22, the statute, and the SMGB regs are
separate measures, but they are inextricably
intertwined, and they spring from the same single
political motivation financed by Quechan, to kill the
Imperial Project and not compensate Glamis for its
significant loss.

And this is not a case where the Tribunal has
to search for some hidden meaning or motive. Governor
Davis, the Legislature, and numerous executive
agencies have made it abundantly clear what their
intent was, and it was to draw a statute and a
regulation as narrowly as possible to affect only the

Imperial Project. And they succeeded. They may have

1615

expressed other rationales, but the record clearly
demonstrates that it was the Imperial Project they
were after.

Now, just a few words about our presentation

today. We are going to present it in a little

Page 10
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different structure. We will start with Article 1110,

but only an aspect of it, and that is the aspect of
categorical takings. Mr. Schaefer will first address
the ripeness argument defense that Respondent has
raised, and then he will address the law of
categorical takings, showing that where the measures
result in a full deprivation of the value of the
property interest, then that ends the inquiry for the
Tribunal.

Mr. McCrum will then walk you through the
evidence that demonstrates that, in fact, this was a
full deprivation of value, just as California thought
it was, just as BLM thought it was, just as Glamis
thought it was, and the only person who you will hear
from who didn"t think it was is Respondent®s expert in
this case.

After that, and only if the Tribunal doesn"t

1616

find a full categorical taking, then it has to engage
in the balancing that is required under less than
categorical takings in expropriation under 1110, under
the elements of fair and equitable treatment under
1105, due process, arbitrariness, and legitimate
expectations.

So, Mr. Schaefer will return to discuss the
elements that you need to consider for a less than
categorical taking under 1110, and Ms. Haque will
address the standards of fair and equitable treatment

under 1105.
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After which we will then apply the facts to

those standards, and Mr. McCrum will return to address
the character of the Federal measures, both in terms
of 1110 and 1105, as well as the reasonable
expectations.

Ms. Hall will then address the cultural
resources and demonstrate that the Imperial Project
was, indeed, subjected to entirely different standards
than any other projects before or after.

And, finally, Mr. Ross will address the

character of the California measures. And if we can,

1617

in fact, do that all in three-and-a-half hours, I will
return briefly to discuss the compensation we seek.

So, with that, and with the Tribunal®s
permission, 1°d like to turn it over to Mr. Schaefer.

MR. SCHAEFER: Mr. President and Members of
the Tribunal, good morning. My name is Alex Schaefer.
It"s my privilege to present to you today a brief
overview of NAFTA"s Article 1110, its meaning and
structure in the broader context of U.S. international
law. My goal here really is to identify and discuss
with the Tribunal the legal standards applicable to
our 1110 claim so that you can evaluate the factual
record, which my colleagues will walk through later on
this morning.

I would like to begin by explaining why the
1110 claim is actionable now. This is what Respondent

has referred to as ripeness, which, of course, is a
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domestic U.S. law principle. 1 will then go on to

address the legal standard for confiscatory or total
takings, which under both international and U.S.
domestic law, provides for compensation without the

need for any further balancing.

1618

Before I get into the scope of 1110°s
coverage and what a Claimant is required to show in
terms of merits, 1 would like to talk a little bit
about the jurisdictional issue that Respondent has
raised; namely, its argument that Glamis®s claim is
not yet ripe because the measures allegedly had not
been applied.

Now, Respondent has cited several domestic
and international cases that they contend support that
position, and they repeated that point during their
lengthy oral argument. But if you look at the cases
that Respondent has cited, and if you look at Whitney
Benefits, which the Tribunal has asked us explicitly
to address, it"s clear that these decisions don"t
actually support Respondent®s position at all. The
reason that they don"t is that in each of these cited
cases, what the measures at issue did was create the
possibility of a future deprivation, and that"s not
our case.

This is particularly true with respect to the
Iran-U.S. Claims Tribunal cases that Respondent cites.

For example, in the Mohtadi case that Respondent

Page 13
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cites, the measure at issue was a law that provided
that the lranian Government would expropriate the
Claimant®s property if that property was not developed
or improved within three years. Because there were
contingent findings and events that had to take place
before the Government would take the property, the
Tribunal determined the mere passage of the Act had
not effected a taking of that property. We"d note,
too, that that case, like most of the cases cited by
the Respondent in this regard, was brought as an
actual expropriation case which, of course, typically
requires the transfer of title as a precondition for
bringing a claim.

Respondent®s own excerpt from the Pobrica
Decision really highlights this point, so 1 would like
to put it up on the screen, if we could.

This is from footnote 526 to Respondent®s
Counter-Memorial. The mere enactment of a law under
which property may later be nationalized does not
create a claim. A claim for nationalization or other
taking of property does not arise until the possession

of the owner is interfered with. The Malek Decision

1620

that the Respondent cites involves yet another
situation in which the deprivation had not yet

occurred and indeed, was uncertain. In that case,
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which involved what the Claimant alleged to be a

forced sale of real property to an lranian bank, the
Tribunal pointed out that, and we have this on the
screen as well, according to Article 34, the debtor
had eight months within which to pay the debt and
thereby retain title to the building. Alternatively,
within six months after the same date, i.e., 9
November, 1981 or until 9 May, 1982, the owner of the
property had the right to request that the building be
sold at action with the surplus being returned to the
debtor. Thus, the alleged loss of property did not
become irreversible until May 1982.

So, the upshot of all of these cases, as well
as Williamson County, which 1 will discuss in a
moment, is that passage of a measure which creates
only the possibility of a future deprivation, whether
by the later exercise of discretion or contingent on
intervening events, or by the later implementation of

a statutory procedure, isn"t sufficient to support an

1621

expropriation claim. As | said, that"s not our case.
Glamis"s situation, as we will review later
on this morning, is entirely different because Glamis
already has experienced an actual deprivation rather
than the threat of a possible one, with no possibility
of relief. This is more than adequately demonstrated
by the fact that neither BLM nor Imperial County have
seen it in over six years to take any further action

on Glamis"s still pending Plan of Operations. The
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10 deprivation began when the Federal Government

11 unlawfully refused to approve Glamis®s Plan of

12 Operations in January 2001. As Mr. Gourley mentioned,
13 it has never been cured.

14 While the actual denial was rescinded, that
15 didn"t end the confiscatory taking because the

16 perfectly acceptable Plan of Operation was never

17 approved. The rescission of the denial just put

18 Glamis right back into processing limbo which, when
19 combined with California®s measures, sealed the

20 Project"s fate and Claimant®™s injury.

21 Now, Respondent would like to lay the

22 responsibility for its own continued inaction at the

1622

09:22:36 1 Federal level at Glamis"s feet. They argue that

2 Glamis should have more forcefully insisted that

3 Respondent fulfill its own obligation. Of course,

4 Respondent hasn"t identified a single action that

5 Glamis could have taken that would have any legal

6 significance or that could in any way compel

7 Respondent to continue the processing. And Glamis

8 isn"t aware of any means by which it can do so. The

9 fact is that Respondent has always been free to

10 process Glamis®s plan and it"s just refused to do so.
11 The reason that it"s refused to do so is that
12 everybody involved, again other than perhaps the State
13 Department lawyers, accepts that the California

14 measures killed the Project and ensured that the

15 Federal expropriation couldn®t be cured. That"s why

Page 16



16
17
18
19
20
21
22

09:23:37 1

© 00 N o 0o A~ W N

N N B R R R R R R R R
B O © 0O N o 0N W N R O

0917 Day 7
Respondent couldn®"t introduce any testimony from any

California or Interior officials which could even
suggest that there was anything that Glamis could do
that would make any difference.

And also, with respect to Respondent®s
surprising notion that Glamis®™s pursuit of this

proceeding somehow stopped the processing, | guess

1623

we"d just note that Glamis®"s actions to enforce its
rights should motivate Respondent to correct the
problem, not to quarantine it. In fact, encouraging
that sort of correction is precisely why NAFTA"s
Article 1118 urges negotiated of settlement of claims,
and why it further provides in Article 1119 a
mandatory consultation period. Respondent in this
case didn"t take advantage of that period, again
because it knows futility when it sees it. Indeed,
there are numerous cases, Metalclad is a good example,
in which the host country continued to act after the
initiation of the arbitration. Respondent hasn"t
identified anything that precluded it from doing so in
this case.

Now, on the subject of futility, the Tribunal
has requested that we discuss the Whitney Benefits
decision and its implications for the ripeness issue.
As we"ve said in our papers, Whitney Benefits is
squarely on point. In that case, the Court of Federal
Claims and the Federal Circuit rejected the very same

argument that the Respondent now offers; namely, that

Page 17
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plaintiff"s property, and I"m quoting here, "could not

1624

have been taken until their application for a mine
permit actually was denied.” The Court held that
further processing of plaintiff®s permit would have
been futile because--and if we could have that quote
on the screen--"when a statute prohibiting surface
coal mining is enacted, at least in part, specifically
to prevent the only economically viable use of a
property, an official determination that the statute
applies to the property in question is not necessary
to find that a taking has resulted.”

In this case, we submit that the initial
Federal denial and the subsequent California measures
were enacted wholly to prevent the only economically
viable use of Glamis®s property. Even Respondent
concedes that they were enacted at least partly to do
so. They"ve repeatedly made the argument, for
example, that measures frequently arise in response to
specific situations and that that doesn®t make those
measures discriminatory.

Now, we think their argument about
discrimination is unsustainable on the facts here; but

in any event, it"s clear the measures were enacted, at

1625

least in part, to stop the Project. Here there is no
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economically viable plan, as Mr. McCrum will

demonstrate in a few moments, that could extract gold
from the Imperial Project while satisfying the
mandatory complete backfill and site recontouring
requirements.

Now this aside, during its oral argument The
Respondent implied that there was some possibility
that California wouldn®"t enforce its own requirements
or that the mechanics of that enforcement are somehow
unclear or unpredictable. There is just no basis for
that at all. Neither the emergency regulations nor
S.B. 22 provides for any variance procedure, and
neither allows for any discretion as to
implementation.

And that, by the way, is why the Williamson
County decision Respondent has relied upon is
inapposite. The law at issue in that case explicitly
included a variance procedure that Claimant didn"t
invoke, so the Supreme Court said that the impact of
the law on the property couldn®"t be determined. Here,

unlike in Williamson County, there is, "a definitive

1626

position regarding how it will apply the regulations
at issue to the particular land in question, and
that"s the formulation from the Whitney Benefits,
because only one way that the law can be applied.
We"d also note that in response to the
Tribunal®s question on the subject of variances,

Respondent pointed out the only exception, which

Page 19
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involves situations in which there is not enough

material to backfill the pit. If we"ve learned
anything else from the various expert reports in this
proceeding, we"ve learned that Glamis was going to
have more waste rock than hole to put it in. |In other
words, the exception can®t possibly apply. There is
no reason or legal basis to require Glamis to do
anything more than it has already done, which was to
submit the only economically viable plan for
extracting gold at the Imperial Site, a plan that
calls for partial backfill.

The Tribunal in Ethyl Corp. v, Canada noted
as much when it found that under international law,
Claimant need not perform a futile act as a

prerequisite to bringing what in that case was an 1118

1627

claim. The certainty of the result in this case is
why Glamis®"s property interests already have already
been entirely devalued, and that devaluation is why
the case is ripe.

Finally, just a quick word about preemption.
In desperation, to suggest something that Glamis might
do, Respondent has argued that Glamis should have
pursued a preemption claim in Federal court prior to
bringing this action simply because Glamis previously
sought to encourage Respondent to rein in the State of
California. Putting aside that NAFTA doesn"t include
an exhaustion requirement, we"d note that Claimant has

never argued in this arbitration that the California
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measures were preempted. In any event, literally,

jJjust pages after arguing that Glamis should have
pursued that avenue, Respondent rejects its own
suggestion and notes that, "In any event, neither the
Sacred Sites Act or SMARA is preempted by Federal

law. That appears on page 16 of Respondent®s
Rejoinder Memorial.
Thus, just as Respondent would apparently

require Glamis to prepare a futile new proposal

1628

without ever explaining why the current pending one
can"t be acted upon. It would also have Glamis pursue
what it contends would be futile litigation. There is
no reason why Glamis should pursue that course prior
to bringing its NAFTA claim.

To sum up, Glamis already has been deprived
of the value of its investment. Glamis cannot mine
absent approval by Interior, and the agency has
steadfastly refused to grant such approval,
notwithstanding the total absence of any legal basis
for withholding it. Even if it were to approve it,
there are no variance procedures in the California
requirements that Glamis can invoke, and there is no
exception to them for which Glamis could qualify.
Under Whitney Benefits, the fact that Glamis has not
undertaken a review process with a predetermined
outcome does not compromise the ripeness of the claim;
and, accordingly, the Tribunal should reject

Respondent®s ripeness argument.
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I would like to turn at this point to Article

1110 and briefly summarize the legal standards that it

incorporates with respect to complete takings.

1629

In our opening statement, we pointed out that
Article 1110 incorporates the international law
standard as to what constitutes measures tantamount to
expropriation; and that that standard, in turn, is
heavily influenced by U.S. Fifth Amendment takings
jJjurisprudence. Under U.S. law, measures that do not
merely implement preexisting background principles
are, per se, compensable where their effect is to
entirely destroy the value of the property interest at
issue. In such instances, which the Lucas court
referred to as categorical takings, no further inquiry
or balancing of other factors is required or
appropriate. It is only where a measure affects a
substantial but incomplete reduction in the value of
property right that U.S. courts will undertake the
balancing exercise laid out in the Penn Central line
of cases. The Supreme Court"s recent decision in
Lingle v. Chevron lays this framework out quite
clearly. Here is what the Lingle court said, if we
could have that quote: ™"Our precedents stake out two
categories of regulatory action that generally will be

deemed a per se takings for Fifth Amendment purposes.

1630
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A second categorical rule applies to regulations that
completely deprive an owner of all economically
beneficial use of her property. We held in Lucas that
the Government must pay just compensation for such
total regulatory takings except to the extent that
background principles of nuisance and property law
independently restrict the owner"s intended use of the
property. Outside these relatively narrow categories
and the special context of land use exactions,
regulatory takings challenges are governed by the
standards set forth in Penn Central."

And just to be clear, I should note that the
reference in that quote to land use exactions refers
to situations in which the government demands an
easement or similar right in exchange for the granting
of a permit. Supreme Court has a separate line of
cases addressing those limited issues, but that
framework®s not relevant to the facts here.

As Professor Walde has pointed out,
international law incorporates the same standard with
respect to expropriation that Lucas and Penn Central

lay out for takings. You see this, for example, in

1631

the Tecmed decision in which the Tribunal used the
severity of economic impact as the basis for
distinguishing between regulatory measures on the one
hand and de facto expropriations on the other.

And that brings me to the Tribunal®s question
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about the methodology that it should employ to

evaluate Glamis®s 1110 claim. Because the
international law standard for expropriation is in
harmony with U.S. jurisprudence as to categorical
takings, we submit that if the Tribunal finds that the
Federal and California measures deprived Glamis of the
full value of its property right, then no assessment
of reasonable investment-backed expectations or
character is required. |If, on the other hand, the
Tribunal should find a significant but not total
deprivation, then assessment of those factors is
appropriate. And I will discuss the mechanics of that
assessment later on this morning.

Now, when it comes to categorical takings,
the Lucas case lays out an exception to the default
rule of per se compensation. Lucas states that laws

and regulations that merely specify preexisting

1632

limitations on property rights are not compensable
takings. Respondent and its expert Professor Sax have
argued that in this case, the Sacred Sites Act and the
Surface Mining and Reclamation Act give rise to
background principles that S.B. 22 and the SMGB
regulations merely specify. You will note that this
entirely ignores the Federal measures, which
Respondent doesn"t allege specified any such
principle.

Even as to just to California measure,

though, Respondent is simply wrong both on the law and
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on the facts. There"s been a great deal of ink

spilled on this question already, but 1 would like to
highlight just a few of the key points that
demonstrate why neither of the California measures was
or could have been the specification of a background
principle that limited Glamis®s property rights under
the Lucas framework.

Former Solicitor General Olson has opined in
this case that neither the Sacred Sites Act nor SMARA
is a preexisting background principle that

circumscribed Glamis®s rights within the meaning of

1633

Lucas. Relying on Lucas"s plain language, Mr. Olson®s
rebuttal statement notes that since the prohibition
must already exist, any grandfather clause is
inconsistent with a finding that the measure is the
mere expression of a background principle. In other
words, if the use is already unlawful--

ARBITRATOR CARON: Counsel, 1 think our
recorder is asking that you slow down the pace of the
words, not just the pause between sentences.

MR. SCHAEFER: Oh. Thank you very much,
Professor Caron.

If the use is already unlawful, the time for
grandfathering is over. Your grandfather, as
Professor Sax submits, preexisting projects from new
requirements, not from existing ones. Mr. Olson
points to the language in Lucas indicating that

differential treatment of similarly situated parties

Page 25



18
19
20
21
22

09:35:23 1

© 00 N o o A~ W N

N NN R R R R R B R R R R
N B O © ® N O U M W N B O

0917 Day 7
ordinarily indicates the absence of a background

principle. Since both of the California measures
include grandfather clauses that treat similarly
situated mines differently, based entirely on whether

or not they had approved reclamation plans, he

1634

concludes that they cannot be the expression of a
background principle.

Mr. Olson also points out that this
differential treatment distinguishes the California
measures from the one at issue in the American Pelagic
case on which Respondent relies. In that case, there
was no suggestion that the law at issue, which was a
Federal statute that abrogated the right to fish in a
particular zone, applied to some fishermen but not to
others. And we would simply add that in American
Pelagic the Federal Circuit found that fishing in that
zone was entirely subject to the preexisting
discretion of the U.S. Government. There was simply
no unqualified right to fish in that area.

The background principle was the preexisting
absolute discretion to give or withhold a fishing
permit. There was no such absolute discretion in this
case either at the Federal or at the State level.
Respondent attempts to refute Mr. Olson®s report in
several different ways. None of them survive
scrutiny.

First, in oral argument, Respondent noted
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that, and if we could have the next slide. Respondent
noted that future and existing mines are not
necessarily similarly situated, and thus, they need
not be subject to the same controls. This is at page
1064 of the transcript. 1 apologize. | think that we
may have a cross-up with the slides.

So, respondent noted that future and existing
mines are not necessarily similarly situated, and thus
they need not be subject to the same controls. This
consideration applies with particular force where, as
here, the challenged measures concern reclamation
requirements. While existing mines may already have
had such plans approved, and, in fact, existing mines
may have already finished mining altogether, they may
be fully reclaimed and abandoned.

But that"s circular. It"s the mandatory
reclamation requirements that are at issue. The fact
that existing mines are exempted while future mines
are not is the very inconsistency that Mr. Olson
identifies. It proves that the requirement is new and
not preexisting. That disparate treatment can"t be a

basis for a finding that the mines are not similarly

1636

situated.
Separately Respondent contends that with this

similarly situated notion, Glamis is impermissibly
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requiring the government to apply preexisting

prohibitions in all possible cases. Well, that"s
bootstrapping because it presupposes that which is to
be proved; namely, that there is a preexisting
prohibition in the First place. The question is not
whether given such a existing prohibition the
Government must implement it at every possible
opportunity or whether failure to do so confers a
property right. The question is what differential
treatment of similarly situated actors tells us about
whether there is such a preexisting prohibition at
all. As Mr. Olson points out, Lucas is clear on this,
holding that such differentiation indicates an absence
of a preexisting prohibition.

Respondent®s only answer to this is an
attempted end run around the issue. It argues that
the pertinent language in Lucas doesn"t apply where
the preexisting prohibition is based on a statute

rather than on a common law nuisance principle--or,

1637

excuse me, a common law principle such as nuisance.

As a result, Respondent seeks to foreclose
any inquiry into whether there is, indeed, a
background principle, since it has helpfully pointed
the Tribunal to the pertinent statutes. This 1is
wrong-headed. Respondent doesn"t provide any
authority for this proposition; and, indeed, it cannot
because there is no basis in Lucas to distinguish

between common law and statutory background
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principles. If anything, the converse of Respondent®s

argument is true. Common law principles must be
discerned through their application in specific cases,
but for a statutory prohibition to be a background
principle, it must as written prohibit the use
contemplated for the property. Neither statute on
which Respondent relies does that.

As Mr. Olson points out, the background
principles exception in Lucas is an affirmative
defense. It falls to Respondent to demonstrate that
there was such a principle and that it effected a
prohibition of the activity in question. Respondent

has failed to make that showing as to either the

1638

Sacred Sites Act or SMARA, and 1 would like to review
those quickly, in turn.

During oral argument, Respondent conceded
that Lucas requires that the expression of a
background principle mere duplicate the result that
could have been obtained in court. Yet with respect
to the Sacred Sites Act, there is simply no indication
anywhere on the record that the Act"s prohibition on
causing severe or irreparable damage to Native
American sacred sites ever was intended to or could
prohibit activities on Federal lands, much less that
it could have served as the basis for an injunction of
the Imperial Project. Indeed, prohibition of such
activities would be unconstitutional, as Mr. Olson"s

expert report points out. Article IV(3) clause two of
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the U.S. Constitution states that, "Congress shall

have the power to dispose of and make all needful
rules and regulations respecting the territory or
other property belonging to the United States.
Glamis®™s mining claims on Federal lands are property
rights defined by the Federal Government. Although

the State with Federal permission may regulate how

1639

these activities are conducted, it may not affect a

de facto prohibition of them. So the Sacred Sites Act
cannot, as Respondent suggests, be the basis for any
prohibition of mining on Federal lands.

Putting aside whether the Act"s application
on Federal lands would be constitutional, in our reply
Memorial at pages 34 to 37, we"ve analyzed the
language of the Sacred Sites Act, as well as its
legislative history and the legal regime in which it
falls. We"ve demonstrated that it was not intended to
and did not restrict the Federal Government®s
activities on its lands.

In addition, we"ve pointed out that neither
the Federal nor California State Government ever
raised it during the nearly decade-long review of the
Imperial Project or, indeed, with respect to any other
project in California, including, as I will discuss a
moment, the road at issue in Lyng Case. We pointed
out that each of the two EIS/EIRs includes a laundry
list of applicable statutes. Neither of those

mentions the Sacred Sites Act.
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We pointed out that the Sacred Sites Act was

1640

not raised in the context of the Lyng Case in which
California was desperately trying to prevent a road
from being built on Federal lands to facilitate
private logging in a national forest. |In short, the
first time anybody ever heard of the Sacred Sites Act
as being specifically applicable to the Imperial
Project or, indeed, any other mining project on
Federal lands was in this arbitration.

Now, Respondent would have the Tribunal
believe that this was simply a strategic decision by
California. At oral argument, Respondent speculated
that the State could have gone to court and used the
Sacred Sites Act to ensure the same requirements as
those set forth in S.B. 22, but may simply have chosen
not to do so for tactical reasons. Of course,
Respondent hasn®"t provided any authoritative opinion
from California®s Attorney General or indeed from any
California officials to support that position, or even
to support the position that the Act could restrict
activity on Federal lands. 1It"s not surprising that
they haven®t provided that because the State clearly

disagrees. As we"ve pointed out, the Enrolled Bill

1641

Report of S.B. 22 report itself warned that without
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the legislation, the project would otherwise go

forward under current law. That"s in paragraph 374 of
our Memorial.

So, Respondent would have the Tribunal
believe that the Sacred Sites Act applied and could be
the basis to stop the Project, but that nobody in the
State of California knew that to be the case. It"s
not credible.

Respondent also doesn"t dispute that the
Sacred Sites Act has never been invoked as to any
projects in the California Desert, even though as
Dr. Sebastian has testified, a number of them have had
a substantial impact on Native American sacred sites.

During oral argument Respondent sought to
turn this around with a double negative contending
that there®s no evidence that the Sacred Sites Act
wasn"t enforced with respect to those other projects.
In other words, Respondent argues that there isn®t any
evidence that the Act didn"t apply. Respondent
elaborated on this during oral argument noting that

the fact that the State chooses to clarify a

1642

background principle with a particular piece of
legislation rather than going to court doesn"t
demonstrate the nonexistence of the background
principle.

But that turns the burden of proof on its
head. Again, as former Solicitor General Olson points

out, the background principles argument is an
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affirmative defense. As such, it is not Glamis"s duty

to using Respondent®s formulation demonstrate the
nonexistence of the background principle. Rather, it
falls to Respondent to prove the elements of its
defense, including that the Sacred Sites Act did apply
to the Imperial Project. They failed to do that.

Respondent also has argued that SMARA
operated as a background principle that prohibited
hardrock/metallic mining, although not other types of
mining, without mandatory complete backfilling and
site recontouring. This too fails because neither
SMARA nor its implementing regulations included any
such prohibition before the measure in question.

What SMARA does is empower the SMGB to issue

reclamation regulations that implement SMARA"s

1643

explicit balancing of mineral development on the one
hand and site reclamation on the other. In that
sense, SMARA is a mixed use statute, as its language
clearly shows.

The statute provides that reclamation of
mined lands which are elsewhere defied as lands where
mining was, is, or will be conducted, will permit the
continued mining of minerals. In that context, it
provides that reclamation must provide for the
protection and subsequent beneficial use of the mine
and reclaimed lands. When you read these provisions
together, it"s clear that the subsequent beneficial

use could include further mining. [It"s an important

Page 33



14
15
16
17
18
19
20
21
22

09:46:26 1

© 00 N o o A~ W N

I e L = S T T
© ® N O UM W N B O

0917 Day 7
fact because, as Mr. Ross is going to discuss this

morning, it was that consideration, among others, that

lead the lead agencies in California to reject

complete backfilling in numerous mining operations.

It was not, as Respondent contends, a simple case of

the agency®s failing to implement SMARA standards.
Regulations based on this principle of mixed

use were in place when Glamis filed its Plan of

Operations, and they did not mandate complete

1644

backfilling and site recontouring from metallic mines.
In fact, generally speaking, they didn®"t mandate any
particular reclamation requirements for metallic mines
or for any other type of mine because reclamation
under SMARA 1is explicitly a site-specific process.

Indeed, SMARA Section 2773(a) states, and
let"s put this on the screen as well, the Reclamation
Plan shall be applicable to a specific piece of
property or properties, shall be based upon the
character of surrounding area and such characteristics
of the property as the type of overburden, soil
stability, topography, geology, climate, stream
characteristics and principal mineral commodity, and
shall establish site-specific criteria for evaluating
compliance with the approved reclamation plan
including, including topography, revegetation, and
sediment and erosion control.

Now, let"s put Section B of that same

provision up on the screen. This provision requires

Page 34



20
21
22

09:47:39 1

© 00 N oo 0o A~ W N

N NN R R R R R B R R R R
N B O © ©® N O U A W N B O

0917 Day 7
that by January "92, the Board shall adopt regulations

specifying minimum verifiable statewide reclamation

standards, and it provides a laundry list of the

1645

standards to be set.

IT we go to our next slide, let"s look at the
language that follows that laundry list. These
standards shall apply to each mining operation, but
only to the extent that they are consistent with the
planned or actual subsequent use or uses of the mining
site.

And this concluding sentence, which
Respondent ignores, again the statute requires that
reclamation measures be developed on a site-specific
basis. SMARA thus doesn®t mandate complete
backfilling and site recontouring. In fact, it
doesn®"t mandate backfilling at all. It simply
indicates that some backfilling may be required in
certain instances, again to be determined on a
site-specific basis. The California measures, by
contrast, ignhore SMARA"s directive to evaluate
reclamation plans on a site-specific basis and, for
the first time, created a nondiscretionary,
prophylactic, complete backfilling and recontouring
requirement limited exclusively to the very small

class of new metallic mines.

1646
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Turning back to the Lucas framework, then,
SMARA could not be a background principle that the
measures merely expressed. Since SMARA is explicitly
site-specific and does not mandate any backfilling,
let alone complete backfilling and site recontouring,
a measure that create such a mandate while
simultaneously eliminating the site-specific
consideration required by the statute cannot possibly
be the mere expression of a principle iIn that statute.

To conclude, Respondent has failed to meet
its burden of proof with respect to its affirmative
defense. The California measures couldn"t have been
the expression of the background principle in the
Sacred Sites Act because that Act didn"t apply to the
Imperial Project, and Respondent has failed to show
otherwise.

Likewise, those measures could not have been
the expression of a background principle in SMARA
because they ignored SMARA"s directive that
reclamation be site-specific, and they created a
mandatory full backfilling requirement that the

statute doesn"t contain and that is inconsistent with

1647

the statute®s very design. Accordingly, and
consistent with both U.S. Fifth Amendment
jJurisprudence and international law, to the extent
that the Tribunal finds that the measures at issue in

this proceeding deprived Glamis of the full value of
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its investment, the Tribunal must also find that

compensation is owing.

At this point 1 will turn it over to my
colleague, Mr. McCrum, who"s going to review the
evidence demonstrating conclusively that the original
failure to approve the Imperial Project and the
subsequent California and position of mandatory
backfilling and site recontouring utterly destroyed
the value of Glamis"s mineral claims.

Thank you.

PRESIDENT YOUNG: Thank you.

Mr. McCrum?

MR. McCRUM: Good morning, Mr. President and
Members of the Tribunal.

We will now turn to the issue of the
valuation of the Glamis Imperial Project before and

after adoption of the California measures, and we will

1648

summarize the evidence that has been put forth into
the record on this issue as a result of the hearing
and the memorial submissions.

Now, Claimant relies on the findings of
Mr. Bernard Guarnera, President of Behre Dolbear, who
you heard testify, and he has concluded that the fair
market value of the Glamis Imperial Project as of
December 11, 2002, was $49.1 million, and after
enactment of California complete backfilling and site
regrading regulations, the value was minus

8.9 million.
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And as Mr. Guarnera has testified, the effect

of the measures obviously was to completely destroy
any economic value that was present, and the
destruction of the economic value has been very
clearly demonstrated by the fact that nobody wants it.
Mr. Guarnera®s testimony has been
corroborated by the testimony of Mr. Kevin McArthur,
CEO of Goldcorp, Inc., Glamis Gold, Limited, who
testified that California®s complete backfilling
regulations had a stunning, devastating effect on our

company and the Imperial Project"s value. 1 mean, it

1649

rendered the Imperial Project worthless.

These findings are consistent with the U.S.
Bureau of Land Management September 2002 Mineral
Report at page three in the record finding that
complete backfilling was not economically feasible.

Now, First I will go over some introductory
comments on the valuation topic. As of late on Friday
at the August hearing session, there appeared to be a
consensus emerging among the parties that the primary
relevant date of valuation for the alleged
expropriation is December 12, 2002. That is the date
of the adoption of the California emergency
backfilling regulations, and that is the date that
Behre Dolbear has always stated is its view of the
proper date for valuation of the alleged
expropriation.

The parties also agree on the valuation
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approach. What would a reasonable buyer offer and a

reasonable seller accept for the mineral property with
both having reasonable knowledge of the facts. Yet,
as we will see, the Respondent®"s expert, Navigant,

repeatedly errs by treating this as if it were a

1650

company being valued, not a mineral property.

In general, we see Navigant and Norwest
selectively pick and choose from Glamis documents and
ignoring inconsistent information, and we will review
examples of this in detail. For example, while
repeatedly claiming its swell factor is the same as
Glamis®s, it fails to show that Glamis ever used an
assumed swell factor that they seize upon in various
Glamis documents.

The Navigant and Norwest analysis are
infected by their lack of qualifications to appraise
metallic mineral property and the failure to comply
with standards, all of which emphasize the need to
have the valuation done by qualified persons. In
fact, a guidance issued by the United States Justice
Department requires such expertise, as we will show.

Now, as we"ll recall from the evidentiary
hearing, there is a--there are several issues that are
involved in this valuation of the Glamis Imperial
Project gold or body that we will all recall. Is the
overburden dominantly on unconsolidated gravel or

cemented conglomerate? What geologic information was
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available to determine the rock type and what did it
indicate? What geotechnical reports were available to
classify the rock type and what did they indicate?
Would a site visit have assisted with the valuation?
Were rock core samples available and what did they
indicate? What swell factor would apply to the rock
types at the site and what cost implications did this
pose for the backfilling?

Are there other issues that we heard
testimony on, include what swell factors were typical
at metallic mine sites? What settlement would know
expected in the backfilled pit? What are the
differences between mineral resources and mineral
reserves? And how do gold heap-leaching costs compare
with gold milling operations? Was underground mining
a feasible option at the Imperial Site? Were deep
geologic vein features present or indicated?

I think it is obvious that metallic mineral
valuation experience is critical to evaluate these and
other related geotechnical and mining engineering
issues that are involved in this valuation.

And so, let"s turn to our review of the

1652

experience that we have associated with the experts in
this case.

Mr. Guarnera, President of Behre Dolbear, has
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a B.S. degree in geological engineering, master®s

degree in economic geology. He is a longstanding
Certified Mineral Appraiser, Registered Professional
Engineer, and professional geologist, member of the
Society of Mining Engineers and serves on their
Special Committee for Resources and Reserves.

Behre Dolbear has provided mineral appraisal
training services to the World Bank.

Most of Mr. Guarnera®s work involves mineral
valuations. Behre Dolbear®"s clients include mining
companies and major Ffinancial institutions of which
they are considered the preferred consultant for these
major financial institutions.

Behre Dolbear®s mineral valuation clients
also have included governments around the world, the
Government of Saudi Arabia, the Government of Jordan,
Government of Nigeria, and the United States Justice
Department, as Mr. Guarnera testified.

Mr. Guarnera personally has valued mineral

1653

deposits on every continent of the world, except
Antarctica he testified.

Mr. Guarnera was assisted by qualified
professionals with metallic mineral valuation
experience, and applied standards and methodologies
consistent with past practices.

Turning to the qualifications and experience
of the Norwest team--1"m sorry, the Navigant team--the

primary valuation expert for the United States,
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Mr. Kaczmarek, relied on Norwest for all geologic and

mining engineering aspects of the valuation.

Mr. Conrad Houser was the lead member of the
Norwest team. Mr. Houser does not have a degree in
mining engineering or geology, and notably, Mr. Houser
testified that he never visited the Imperial Project
site.

Mr. Houser is not a Certified Mineral
Appraiser. He had a variety of past involvement with
fuel minerals, including coal and synfuels and a
particular experience with the Wold Trona Company,
involving a sodium mineral operation that resulted in

no trona being produced, but he clearly did not have a

1654

demonstrated involvement with metallic mining
operations. In fact, he has no demonstrated
qualifications with a valuation of disseminated gold
deposits, which we have at issue here. Mr. Houser
acknowledged that he was assisted by Mr. Stubblefield,
who was primarily experienced with coal mining and
some iron ore mining. And Mr. Houser was largely
unfamiliar with the questionable gold mining operation
experience of his one colleague, Mr. Moore, whose
resume indicated some gold mining experience.

Turning to the Navigant team, Mr. Kaczmarek
is the lead author of the Navigant reports. He also
has no degree in mining engineering or geology, worked
on one mineral valuation project prior to this case

involving a nonmetallic mine. He admitted that he did
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not have the experience involving the valuation of

metallic mineral properties, and he agreed that the
same conclusion applied to his colleague,
Mr. Sequeira.

Mr. Sequeira also has no degree in mining
engineering or geology, and he worked on the same one

mineral valuation project involving a nonmetallic

1655

Behre Dolbear went to the site early on in
their work on this valuation. Mr. Guarnera testified
about what that site visit entailed and why it was
standard that he would do such a thing. He said,
"Yes, we saw what the rock material looked like and
certainly identified it right away as conglomerate.™
He walked down into the arroyos and saw the
conglomerate present. While they were there, they
looked over the site overall to see that i1t was
correct and appropriate. That"s part of the standard
work they do.

Although Mr. Houser of Norwest has asserted
that the vast majority of the overburden is
unconsolidated gravel, Mr. Houser said that it was not
necessary to visit the Imperial Project site to
examine the rock types. Mr. Kaczmarek of Navigant
admitted that 