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l. INTRODUCTION

1. Pursuant to the Tribuna’s Procedural Order No. 4, Canfor Corporation (“Canfor”)
repectfully submits this Rgjoinder on Jurisdiction in reponse to the Reply on Jurisdiction of the

Respondent United States of America (“United States Reply”) dated August 6, 2004.

2. Canfor will confine its reponse to new points raised by the United States and to
clarificationsand corrections of misstatements made by the United States about Canfor’s postion
in these proceedings. Where the United States smply repeats arguments that have aready been
addresed in its origina Objection to Juridiction, Canfor relies upon the arguments outlined in

its Reply to the United States Objection to Jurisdiction (“Canfor’s Reply”) dated May 14, 2004.

3. Before addressng the subgantive issues raised in the United States Reply, two
preliminary issues must be addressed. Frg, a page 1 of its Reply, the United States asserts that
there is no digoute between the disputing parties as to the centra issue before this Tribunal.

That issmply not correct.

4. The United States characterizes the issue as “whether the United States consented to
arbitrate antidumping and countervailing duty claims...under the invetment chapter of the
NAFTA." With respect, that isnot the issue before this Tribunal. The issue, properly sated, is
does Article 1901(3) prevent Canfor from prosecuting this claim under NAFTA Chapter 11,
amply because the factual matrix out of which the arbitrary, discriminatory and abusive conduct
of United States officias arose has some connection to the antidumping or countervailing duty

laws of the United States or their application to Canfor?

' United States Reply at p. 1.
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5. Second, care must be taken in reviewing the United States Reply, as it consgently
misstates or fundamentally mischaracterizes many of the submissons advanced by Canfor.
Accordingly, athough Canfor will identify the misstatements or mischaracterizations when
responding to specific points, it is essentia that the Tribunal examine the submissons actualy

made by Canfor, rather than the purported paraphrasng contained within the United States

Reply.

6. For example, pervasive throughout the United Sates Reply is the characterization of
Canfor’'s clams as “antidumping and countervailing duty clams” They ae not. This
characterization of Canfor’s claims lacks the precison necessary to undertake the proper analysis

required to addressthe question actually in issue on thisjurisdictional motion.

7. Canfor’s claims have as their genesis the unfair, inequitable and discriminatory treatment
of Canfor by United States officials, desgned to ensure a predetermined, politically motivated
and results driven outcome, which conduct was carried out for the purpose of causng harm to
Canfor and those in similar positions” The conduct of which Canfor complains is the arbitrary,
unreasonable and discriminatory conduct of United States officials, not mandated by law, which,
should the Tribunal wish to deal with the issues raised by the United States Objection to
Jurigdiction as a preliminary matter before adjudicating the merits, must be presumed to have not
met the standards to which the United States agreed to abide under Articles 1102, 1103, 1105

and 1110 of the NAFTA® and the customary international law gsandards implicit in those

2 Canfor Corporation v. The Government of the United States of America Notice of Arbitration and Statement of

Claim, duly 9, 2002 at para. 20.

°  See eg. Methanex Corporation v. Government of the United Sates Preliminary Award on Xrisdiction and
Admissbility (Chapter 11 Tribund), 7 August 2002, at paras. 112-126; Pope & Talbot Inc. v. The Government of
Canadg Award on the “Relating to Invesment Motion”, (Chapter 11 Tribuna) 26 January 2000 (online:
http://mwww.dfait-maeci.gc.caltna-nac/pope-en.asp — accessed May 13, 2004) at para. 25 [“Pope and Talbor').
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provisons." A recent example of this abusive conduct is the International Trade Commisson’s
(“ITC”S)) blatant disregard of the rule of law’, which engages the rightsthat Canfor isentitled to
asxrt under Chapter 11. Canfor is entitled to relief from such egregious conduct of the United

States authorities.

. OVERVIEW OF CANFOR'S RESPONSE
8. Below, in summary form, we set out the propostions advanced by the United Satesin its

Reply, and Canfor’s brief reponse to them.

4

See eg. NAFTA Fee Trade Commisson, Notes of Interpretation of Certain Chapter 11 Provisons (31 Jly
2001), online: DFAIT http://mwww.dfait-maeci.gc.caltna-nac/NAFT A-Interpr-en.asp-accessed 28 January 2003)
[“Chagoter 11 Interpretative Note.

°®  The Chapter 19 Panel decison released August 31, 2004 aptly describes how the United States officials have
approached the softwood lumber dispute. It Sates

The Commission [the ITC] has made it abundantly clear to thisPanel that it isSmply unwilling to
accept this Panel’'s review authority under Chapter 19 of the NAFT A and has consgently ignored
the authority of this Panel in an effort to preserve its finding of threat of material injury. This
conduct obviatesthe impartidity of the agency decison-making process, and severely undermines
the entire Chapter 19 panel review process. (at p. 3)

The Panel went on to conclude that another remand on substantive issues would have been an “idle and useless
formality”, given the ITC’s unwillingness to respect the authority of the Panel, or to comply with its obligations
under the NAFTA. The minority opinion, authored by Mark Joelson, an American panelligt, was even gronger. In
endorsng the majority opinion, he wrote:

In my view, the quegtion of what form the Panel’s remand to the Commisson should take here
poses an important test not only for this particular binational panel but also, more broadly, for the
efficacy and integrity of the NAFT A binationd panel process....

The Commisson has made it plain by its actions and words that it is disnclined to accept the
Panel’s review authority under Chapter 19 in this case. Given this situation...issuing yet another
open ended remand ingruction to the Commission would be to alow the Chapter 19 process to
become amockery and an exercise in futility...(at p. 11-12)

In the Matter of Certain Softwood Lumber Products from Canada Anal Affirmative Threat of Injury Determination
(Canada v. United Sates), (2004, USA-CDA-2002-1904-07 (Ch. 19 Panel), onlinee NAFTA Secretariat
<http://www.nafta-sec-alena.otg/english/index.htm> (accessed: 23 September 2004) [“/TC Second Remand
Decison.
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A. United States Argument on the function of Article 1901(3) (United
States Reply, pp. 4 to 7):

Article 1901(3) of NAFTA performs a function smilar to Article 1607 and
2103(1) in that it exempts a particular subject matter — a parties antidumping and
countervailing duty law — from other parts of the NAFTA.

Canfor’s Response:

Article 1901(3) performs a much more limited function than Articles 1607 and
2103(1). Articles1607 and 2103(1) use fundamentally different terminology than
Article 1901(3). The NAFTA recognizes a difference between a “law” and a
“‘measure”. A “law” is the st of lega rules or norms to be applied, whereas a
“measure” is much broader, and encompasses not only a Party’s laws but also the
conduct of the gate in the application or purported application of such laws.
Article 1901(3) isan interpretive provison which uses a gpecificaly defined term -
“antidumping law and countervailing duty law” whereas Articles 1607 and 2103(1)
both use “measures’. Article 1901(3) smply ensures that no other chapter of
NAFTA outsde of Chapter 19 can impose an obligation on the Party to do
something (or refrain from doing something) to that Party’s antidumping and
countervailing duty “laws’ (such as the obligations imposed in Chapter 19 under
Articles 1902(d) and 1904(15)).

B. United States Argument that Canfor seeks to impose obligations on the
United States (United States Reply, pp. 7 to 17):

Canfor seeks to impose obligations on the United States with respect to its
antidumping and countervailing duty laws.

Canfor’s Response:

The United States is bound to articulate, in respect of each clam advanced by
Canfor:

1 the specific provisons of the NAFTA relied upon by Canfor which
allegedly isbeing congtrued so asto impose obligations,

2. the exact nature of those obligations, and

3. how such obligations are being imposed upon the United States “with
respect to” itsantidumping and countervailing duty law.

Neither in its origina Objection, nor in its Reply, does the United States
demongrate how Canfor hasin any way sought to congtrue a provison in another
chapter of NAFT A asimposing an obligation on the United States with respect to
its antidumping or countervailing duty laws, nor does it ever ecificdly identify
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the nature of the obligation that Canfor’s claims would supposedly impose upon
the United States

C. United States Argument on “with respect to” (United States Reply, pp.
10 to 12):

Canfor's submisson asserts the words “with respect to” have a secial, narrow
meaning.

Canfor’s Response:

On the contrary, Canfor’s interpretation of the phrase “with respect to” is based
upon the ordinary meaning of these words in light of their context, object and
purpose. Interpreted in accordance with Article 31 of the Vienna Convention on
the Law of Tredties, “with respect to” means that the “obligations’ referred to in
Article 1901(3) address themselves to a Party’s /aws requiring some action
directly affecting those /aws In other words, Article 1901(3) ensures the
provisons in other chapters of NAFTA cannot be congrued so as to require a
Party do something (or refrain from doing something) to its /aws

D. United States Argument that “law” includes “application of the law”
(United States Reply, pp. 12 to 15):

Canfor’'sclaim is premised upon a“baseless’ diginction between the substance of a
law and the gpplication of the law.

Canfor’s Response:

The United States submisson improperly characterizes Canfor’s claims. Canfor’s
clam is based on the plain language of the NAFTA interpreted in light of the
context, purpose and object of the treaty. Article 1901(3) specificaly uses
defined terms — “antidumping law” and “countervailing duty law”. The definition
of antidumping law and countervailing duty law is precise. The definition does
not include the application of the law described in that Article.

E United States Argument that Canfor would accord private parties
greater rights than the NAFT A Parties (United States Reply, pp. 17 to
21):

Canfor'sinterpretation of Article 1901(3) resultsin private parties having broader
disoute resolution rights than NAFTA Parties (with reference to Canfor's
argument about Article 2004).

® (1969) 1155 U.N.T.S. 331, in force 1980 [“Vienna Conventior?].



Canfor’s Response:

The United Statesis Smply incorrect in asserting that somehow sates have lesser
rights than private clamants under Canfor’s interpretation. Hrgt, the NAFTA
provides NAFTA Parties with a certain bundle of dispute resolution rights and it
provides investors with different dispute resolution rights under Chapter 11. It is
not a case of NAFTA Parties having or not having “broader” dispute resolution
rights than invesors. Second, nothing under NAFTA Article 2004 precludes
Canada from advancing the same lega clams brought by Canfor in the
independent exercise of Canadas rights, for an aleged violation of NAFTA
Chapter 11 dnce the exception in Article 2004 only applies to the matters
covered in Chapter 19 itself, which do not include invegtor rights.

F. United States Argument on the objectives of the NAFTA (United
States Reply, pp. 22 to 23):

Canfor attempts to override the specific terms of Article 1901(3) with generd,
preambular language concerning NAFT A’s object and purpose, which is contrary
to accepted canons of treaty interpretation.

Canfor’s Response:

Contrary to the United States submisson, Canfor relies upon the plain language
of the treaty. The United States indstence that only one of the objectives of
NAFTA, namely, “effective procedures . . . for the resolution of disputes’, is
relevant, is a narrow interpretation that cannot be countenanced. NAFTA as a
whole mugt be read having regard to al of its objectives. In any event, recent
events have once again demondrated the United States unwillingness to alow
Chapter 19 to be an effective digoute resolution mechaniam.

G. United States Argument on parallel proceedings (United States Reply,
pp. 24 to 27):

Canfor misstates the Tribunal’s reasoning in the Buefin Tund case which the
United States saysrejectsthe “presumption or parallel proceedings'.

Canfor’s Response:

The concluson the United States draws from the Buefin Tuna case is incorrect.
The Tribunal in that case did indeed take asits point of departure a presumption
of parallel obligations including obligations with respect to settlement of
disoutes, even though it ultimately concluded in that case that one treaty
excluded dispute resolution under another treaty.

" Southern Buefin Tuna Case (Australia and New Zedland v. Joan), Award on Jrisdiction and Admissibility,
Arbitral Tribuna congituted under Annex VII of the United Nations Convention on the Law of the Seq 39 |.L.M.
1359 (UNCLOS Arb. Trib. 2000) [“Buefin Tuna].



0. Fnaly, in its Rgoinder Canfor will comment on the documents which were produced
pursuant to the Tribuna’s Procedural Order #5 after Canfor had filed its Reply. These
documents once again confirm what Canfor has previoudy sated: the interpretation of Article
1901(3) the United States now asserts was not in the contemplation of the Parties at the time the

NAFT A was negotiated.

10.  Accordingly, for the reasons outlined in this Rejoinder, the United States Objection to

Jurisdiction mugt be dismissed.

. REJIOINDER ARGUMENT

A. The United States misinterprets Articles 1607 and 2103 and misstates the
function of Article 1901(3)

11. At pages 4 through 7 of its submisson, the United States asserts that “Canfor [hag]
ignore[d] the fact that the NAFT A Parties used more than one method to define the scope of the

8

NAFTA'’s dispute resolution mechanians™ It then argues that Article 1901(3) “performs a

function smilar to Articles 1607 and 2103(1): it exempts a particular subject matter — a party’s

79

antidumping and countervailing duty law — from other parts of the NAFTA.”™ Contrary to the
United States submisson, however, a cursory review of Canfor's submisson demongrates that
Canfor was dive to the sendtive balance between rights and dispute settlement obligations

throughout the NAFTA™, and further, that reviewed carefully, the “mechanisms’ referred to by

the United Sates, rather than supporting the United States postion, clearly support Canfor.

® United States Reply, at p. 4.
° jbidat 5.
" See, for ingtance, Canfor's Reply at paras 136-144.
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12. In specific response to the United States submissons on Articles 1607 and 2103, Canfor
will demongrate that the United States has failed to have regard for the essentia differences

between those provisons and Article 1901(3).

0] Articles 1607 and 2103 use the term “measures’ not “law”

13.  The firg difference between Articles 1607 and 2103, on the one hand, and Article
1901(3) on the other, isthat the former two provisons make clear that they relate to “measures”
whereas Article 1901(3) relates only to “antidumping law or countervailing duty law,” which are
ecifically defined in Chapter 19. Had the drafters of the NAFTA intended Article 1901(3) to
apply to anything touching upon countervailing duty or antidumping matters, it is apparent from
the wording used in Articles 1607 and 2103 that the Parties would not have used the phrase
“antidumping law or countervailing duty law”, but would ingead have used the more

encompassing phrase “antidumping measures or countervailing duty measures’.

14.  Thenotion of a measure isa common one at internationa law and is consstently used to
encompass a variety of gate actions™ A measure is any act normally atributable to a state

according to the applicable internationa law of state repongbility.

15. The breadth of the term “measures” as it is defined under NAFTA, has received
congderation by other NAFTA Chapter 11 Tribunals In Ehyl Corporation, a para. 66, for
ingance, the Tribunal endorsed a broad interpretation of the word “measure” in the context of an

express discusson of the difference between alaw and a measure:

Y United States — Qunset Review of Antidumping Duties on Corroson-Ressant Carbon Steel Aat Products from
Hoar, report of the Appellate Body, WT/DS244/AB/R, 15 December, 2003 at para. 81

“In principle, any act or omisson attributeble to a WTO Member can be a measure of that
Member for purposes of disoute settlement proceedings. The acts or omissons that are 0
atributable are, in the usua case, the acts or omissions of the organs of the Sate, including those of
the executive branch.” (footnotes omitted)
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In addressng what congitutes a measure, the Tribuna notesthat Canadas Statement on
Implementation of the North American Free Trade Agreement, Can. Gaz. Part 1C (1 Jan.
1994) (hereinafter Canadian Statement on Implementation of NAFTA) (at 80) satesthat:

The term measure is a non-exhaugtive definition of the ways in which
governmentsimpose discipline in their respective juridictions

Thisisborn out by Article 201(1), which providesthat:
Measure includes any law, regulation, procedure, requirement or practice.

Clearly, something other than alaw, even something in the nature of a “practice’, which
may not even amount to alegd sricture, may quaify.”

16. Theterm “measures’ was again interpreted broadly in the Loewen case. It was described
as “embracfing] any action which affects the rights of persons coming within the application of
the relevant treaty provison™.” Therefore, it is clear that the term “measures’ encompasses not

only the Party’s laws, but dso the manner and conduct of the Party in the application or

purported application of such laws™

17. By contragt, Article 1901(3) uses a specific and precise phrase, “antidumping law or
countervailing duty law” which laws are then defined in Article 1902(1) asfollows:
Antidumping law and countervaling duty law include, as appropriate for each Party,

relevant datutes, legidative higory, regulations, adminidrative practice and judicid
precedents.

 Bthyl Corporation v The Government of Canada Award on durisdiction (NAFTA Chapter 11 Tribunal) 24 June
1998.

©  Loewen Group Inc. and Raymond R Loewen v. United States of America (ICSID Case. No. ARB(AF)/98/3),
Award on drigdiction, (NAFTA Chapter 11 Tribund), 5 January 2001 (online: http//:www.naftalaw.org — accessed-
24 September 2004), at 11, citing Regina v. Fierre Bouchereau, 30 77 [1977] ECR 1999, a para. 44, holding that
judicid acts congituted measures.

“  For the United States to now assert that the phrase “antidumping law or countervailing duty law” has the same
meaning as “antidumping measure or countervailing duty measure’ is inconsgent with the United States own
position during the negotiation of the NAFTA. The materiad produced by the United States in response to the
Tribuna’s direction to produce documents relating to the negotiation of the NAFTA text make this clear. The
United States was clearly dive to the digtinction between the broad term “measure” and more narrow terms such as
law, and indeed only agreed to the use of the word measure in Article 1101 "on the condition the definition of
"measure includes single actions'. Accordingly, they cannot argue now that it has the same breadth as law in good
faith, and the Tribunal cannot adopt such an interpretation. See: Washington Composite “Invesment”, May 22,
1992, Doc. No. 4540, footnote 1; Virginia Composte “Investment”, dune 4, 1992, Doc. No. 4571, footnote 1; and
Crygad Composite “Invegment”, June 4, 1992, Doc. No. 04606, footnote 1.
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18.  That definition isthen repeated in Article 1904(2), asfollows:

the antidumping or countervailing duty law condgs of the relevant gatutes, legidative
higory, regulations, adminigrative practice and judicia precedents to the extent that a
court of the importing Party would rely on such materids in reviewing a find
determination of the competent invegtigating authority.

19.  Obvioudy, therefore, by the use of the more precise, defined phrase “antidumping law or
countervailing duty law”, as opposed to the broader phrase “antidumping measure or
countervailing duty measure”, the Partiesintended to sgna adiginction in the scope or ambit of

Article 1901(3) as compared to Articles 1607 and 2103.”

(i)  The structure of Articles 1607 and 1901(3) isdifferent

20. The second notable difference between Article 1607 and Article 1901(3) is that the
dructure of the former provison uses the phrase “no provison of this Agreement shall impose
any obligation”, whereas the latter uses the phrase “no provison of any other Chapter of this
Agreement shall be congrued as imposing any obligation on a Party” (emphass added). The

implications of this difference are twofold.

21.  Hrd, contrary to the submission of the United States at page 5 of its Reply, the use of the
words “shall be construed” in Article 1901(3) but not in Article 1607 bolgters the submisson
advanced by Canfor that Article 1901(3) is smply intended to provide guidance as to how to
interpret other provisons of the NAFTA. It isnot jurisdictional in nature. Had the meaning of
Article 1607 and Article 1901(3) been intended to be synonymous, then the same phrase would

have been used.

15

The choice of the expresson “laws’, asdefined in Chapter 19 to mean the applicable generd legal rules or norms
rather than “measures,” is condgstent with the context, object and purpose of Chapter 19: the parties were seeking to
ensure that the antidumping and countervailing duty laws of the Parties were to be reserved and any obligations on
the Partiesto do anything in relation to those laws were to be confined to obligationsimposed under Chapter 19.
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22.  Second, and more dgnificantly, given the fact tha Article 1901(3) dates that “no
provison of any other Chapter” can be congrued in a certain way, the inescapable inference is
that provisons within Chapter 19 can (and do) impose obligations on a Party with respect to

their antidumping and countervailing duty law.

23.  An examination of the provisons of Chapter 19 explains what the parties meant by the
use of the phrase “imposing obligations on a Party with respect to their antidumping law or
countervailing duty law”. Article 1902(2) provides one such example. It provides that a Party
may change or modify its antidumping or countervailing duty law, but it imposes a redtriction
upon the manner in which that change can occur —i.e., it mugt be consgent with, /nter alia the

“Antidumping Code” and the “Subsdies Code’.

24.  An even more specific example of what the Parties meant by “imposng obligations on a
Party with respect to its antidumping law or countervailing duty law” can be seen in Article
1904(15). This provison imposes a very secific obligation on the Parties to do something in
respect of, or “with respect to,” their antidumping and countervailing duty laws namely, to
amend them in particular ways. It provides

15. In order to achieve the objectives of this Article, the Parties shal amend their
antidumping and countervailing duty datutes and regulations with respect to
antidumping or countervailing duty proceedings involving goods of the other Parties, and
other datutes and regulations to the extent that they apply to the operaion of the
antidumping and countervailing duty laws. In particular, without limiting the generality
of the foregoing, each Party shdl:

(@ amend its gatutes or regulations to ensure that exiging procedures
concerning the refund, with interest, of antidumping or countervailing duties
operate to give effect to afina panel decison that arefund isdue;

(b) amend its gatutes or regulations to ensure that its courts shal give full
force and effect, with respect to any person within its jurisdiction, to dl
sanctions imposed pursuant to the laws of the other Parties to enforce
provisons of any protective order or undertaking that such other Party has
promulgated or accepted in order to permit access for purposes of panel
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review or of the extraordinary chalenge procedure to confidentid, persondl,

business proprietary or other privileged information;

(c) amend itsgatutesor regulationsto ensure that
(i) domestic procedures for judiciad review of a finad determination may not be
commenced until the time for requegting a panel under paragraph 4 has expired,
and
(ii) as a prerequiste to commencing domegtic judicid review procedures to
review a fina determination, a Party or other person intending to commence
such procedures shall provide notice of such intent to the Parties concerned and
to other persons entitled to commence such review procedures of the same find
determination no later than 10 days prior to the latest date on which a panel may
be requested; and

(d) make the further amendments set out in its Schedule to Annex 1904.15.

25.  Annex 1904.15 then sets out an even more specific set of obligations to amend or enact

lawsin aparticular way.

26.  Thus inthe context of Chapter 19, what the Parties meant by “imposing an obligation ...
with respect to” the Parties “antidumping law or countervailing duty law” was imposng an
obligation to do something to the law such as to change, amend or modify it, in the manner
described in Article 1902(3) and 1904(15).” Therefore, unlike Articles 1607 and 2103, the

regriction contained in Article 1901(3) was smply intended to confine any obligations being

16

Further confirmation of this point is found in the material produced by the United States in response to the
Tribuna’s procedural order concerning document production. A lawyersgroup review of Chapter 19 gatesin part:

“NAFTA egablishes a mechanian for independent binationa panels to review final antidumping
and countervailing duty determinations by adminigrative authorities in each country . . . these
panels will subgtitute for domegtic judicia review in cases in which either the importing or
exporting country has requested panel review of a determination, when requested to do so by a
person entitled to seek judicid review of that determination under the domestic law of the
importing country . . . apanel must apply the domegtic law of the importing country in reviewing
a determination. . . . the NAFTA explicitly preserves the right of each country to retain its
antidumping and countervailing duty laws. . . Each country will amend its laws to implement
the obligations of this section.” (emphassadded)

Description of the Proposed North American Free Trade Agreement Prepared by the Governments of Canada, the
United Mexican States and the United States of America, 12 August, 1992 (Doc. No. 2889); Draft Description of
the Proposed North American Free Trade Agreement Prepared by the Governments of Canada, the United Mexican
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imposed on the Parties with regpect to each Party’s antidumping and countervailing duty law to
those imposed under Chapter 19, thereby clearly defining the ambit of the antidumping or
countervailing duty law that could be applied by the Parties.”

(iii)  Difference in terminology used between Articles 1607 and 2103 and
Article 1901(3)

27.  The third difference of relevance between Article 1901(3) and Articles 1607 and 2103,
the sgnificance of which isignored by the United States, isthat the former usesthe phrase “with
respect to”, while the latter, respectively, use “regarding” and “apply.” It is Canfor’'s submisson
that the normal usage of the latter termsis broader than the phrase “with respect to.” The smple
fact is that in these provisons of NAFTA, the Parties chose to use different expressons,
suggesting differencesin intended meaning. That is consgstent aswell with the other differences
noted above, al of which make clear that Articles 1607 and 2103 are of broader ambit than

Article 1901(3).

B. The United States never defines the obligationsits says Canfor seeks to impose

28. The United States, a pages 7 through 17, repeatedly submits that Canfor seeks to

“impose obligations on the United States . . . with respect to [the United States] antidumping

Sates and the United States of America, (Doc. No. 2868); Doc. No. 2859 (untitled); and Lawyers Group Review
(Doc. No.. 2853 and 2849).

" The United States confusion over the function and meaning of Article 1901(3) can be seen in its comment upon
the Byrd Amendment, in footnote 22 on page 9. Article 1902(2) demongrates that the Byrd Amendment cannot be
congrued as part of the “antidumping law or countervailing duty law” safeguarded under Article 1901(3) because
that amendment violated the obligation of the United States not to amend its antidumping or countervailing duty
law in a manner inconsstent with the United States WTO obligations. Thisisyet another example of the United
States approach to interpreting NAFTA to further its own interest — it seeks refuge under Article 1901(3) because it
saysit isan antidumping and countervailing duty law — yet not only did the United States not follow Article 1902(3)
in enacting that law, the Amendment itself has aready been found by the WTO Appellate Body to be inconssent
with the United States WTO obligations (see United Sates— Continued Dumping and Subsidy Offset Act of 2000
(Complaints by Augtralia, Brazil, Canada, Chile, the European Communities, India, Indonesia, Japan, Korea, Mexico
and Thailand) (2003) WTO Doc. WT/D217/AB/r and WT/DS234/ABR a paras 318-319) [ B/rd Amendment —
Appéllate Body Decisor]. The United Sates has to date taken no action to remedy this delict (see e.g. Qatus
Report of the United Sates(2004) WTO Doc. WT/DS217/16/Adds 1-8 and WT/DS234/16/Adds. 1-8).
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law or countervailing duty law”,”® yet not once does it define the obligation it says is being
imposed, nor how it is an obligation in respect of its “antidumping law or countervailing duty
law”. Ingead, both the original Objection and the United States Reply are filled with vague and
repetitive generalized assertions of the impostion of some “obligation”. In respect of each claim
advanced by Canfor, the United Statesis bound to articulate which provisons of NAFTA relied
upon by Canfor impose obligations, what those obligations are, and how those obligations are
being imposed on the United States “with regpect to” its “antidumping law or countervailing duty

law.” It hassimply failed to do s0.”

29.  AsCanfor demondrated in its Reply, and as articulated above, Article 1901(3) prohibits
the impodtion of an obligation on a Party to do something with respect to its municipa
antidumping and countervailing duty laws, as those terms are defined in Chapter 19. It isa
provison directed a the interface between the pardlel municipa law regime and the
international regime, and ensuresthat no obligation can be imposed under NAFT A upon a Party
to do anything in relation to its municipa antidumping or countervailing duty law outsde of the

obligationsimposed under Chapter 19. Nowhere does Canfor’s claim impose such an obligation.

C. The United States misstates Canfor’s submission concerning “with respect to”

30. At pages 10 through 12 of United States Reply, it claims that Canfor has asserted a
“gpecid, narrow meaning” to the words “with respect to” in Article 1901(3). On the contrary,

Canfor’s reading of “with regpect to” is based on the ordinary meaning of these words in light of

*® For example, see United States Reply a pp. 7 and 16.

® The conduct of the United States violates rules of customary international law which have been incorporated into
Chapter 11, (mogt explicitly in 1105 (Chapter 11 Interpretative Note, prancte 4) but also, to the extent that the
conduct at issue entails invidious discrimination egaing diens, in 1102.) The conduct of the United States would
thus breach international law obligations (cusom) even in the absence of the NAFTA: the effect of NAFTA
Chapter 11 in this case is largely to provide to the investor aright of action to seek compensation for conduct that
the United Satesis obliged not to engage in, even asde from any additiona subsantivelegal standards in Chapter
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their context, object and purpose, in accordance with Article 31 of the Vienna Convention.
Canfor does not assert that “with respect to” is being used as aterm of art or in some out of the
ordinary sensein Article 1901(3), but rather that the particular context, the surrounding language
in Article 1901(3), aswell asthe context and purpose of Chapter 19 asawhole, make it clear that
“with respect to” means that the obligations referred to in Chapter 1901(3) would purport to

addressthemselvesto a Party’s /aws requiring some action on those /aws

31. The word “obligation” implies a requirement to do something (or refraining from doing
something).” “With respect to,” in its ordinary meaning and grammatical placement in context,
thus defines the subject matter or object of the requirement to act or refrain from acting. Thus,
Article 1901(3) means that provisonsin other chapters of NAFT A cannot be construed so asto

require that a Party do something (or refrain from doing something) to its /aws™

32.  Canfor doesnot deny that, in adifferent context, “with respect to” could, hypotheticaly,
have a different sense, defining some other kind of relationship or connection. Canfor’'s
interpretation proceeds from the immediate and broader contexts of these words as they appear
in NAFTA Article 1901(3). While it might be probative under some circumstances to examine
the words “with respect to” as they appear in chapters of NAFTA other than Chapter 19, any

such consderation mug, to be in accordance with the Viernnna Convention principles of treaty

11. This makes dl the more implausible the United States reliance on 1901(3), which refers to the possibility of
obligations being “imposed” by other chaptersof NAFTA..

® Seeeq. Webser’s Third New International Dictionary of the English Language Unabridged, sv. “obligation”: 1
an act of obligating oneself to a course of action...something...that binds or congtrains to a course of action; 3a
something that one isbound to do or forebear . . . 6 Roman and Civil Law : alegd relationship or tie in accordance
with which one party is able to compel another in a persona action and under the exiging circumstances to do or
not do a secified act ... or to refrain from specified conduct and which arises out of a contract, quasi-contract,
delict or quas-delict.

? Inthisregard, the United States submits, at page 8 of its Reply, that there is some significance to the fact that the
factual matrix underlying various Chapter 19 proceedings (and WTO proceedings, for that matter) “closely mirrors’
claims submitted to this Tribunal, and that the Chapter 19 claims are obvioudy with regpect to United States
antidumping or countervailing duty law, is once again not on point. Canfor again relies upon its earlier submissons
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interpretation, relate the provison in the other chapter to the context of the words that are the
actua subject of judicia interpretation, i.e. to the phase “with regpect to” as it appears within

Chapter 19.%

33. At page 10 of its Reply, the United States erroneoudy maintains that the majority
opinion in the Waste Management” case endorses the proposition that the phrase “with respect
to” has an intrindcaly broad meaning. The United States urges that such an interpretation
should be applied regardless of the context in which the words appear in the NAFTA. The
United States interpretation of Wase Management is not correct. The maority in Wage

Management a no time dealt with, or ruled upon, what the specific expresson “with respect to”

respecting the availability of paralel proceedings in different foraapplying different legal gandards. (See Canfor’s
Reply at paras. 80-109).

2 Moreover, it would be anomaous if the United States could assert that arbitrary conduct that is not in
accordance with the law could be consdered “with respect to” the “law” and therefore accorded the protection given
to “law” in Article 1901(3). The postion that arbitrary conduct cannot be construed as “with respect to” law is
supported by 1CJcase law, as such conduct is opposed to the very rule of law. In the Hettronica Scula SPA (United
Satesv. ltaly), [1989] I.C.J Rep. 15 [“ELS], the ICIdated:

"Arbitrarinessis not 0 much something opposed to arule of law, as something opposed to the rule
of law.  This idea was expressed by the Court in the Asylum case, when it spoke of "arbitrary
action" being "subgtituted for the rule of law" (Asy/lum didgment 1.C.J Reports 1950, p. 284).
It isa wilful disregard of due process of law, an act which shocks, or at least surprises, a sense of
juridical propriety. (at para 128)"

On the ELS interpretation of 'arbitrary’, it would appear that, if the facts dleged by Canfor support a finding that
Canfor has been subjected to arbitrary treatment, that conduct cannot also be ‘with respect to law'. To interpret the
word “law” in Article 1901(3) in such amanner asto protect conduct fundamentally inconsistent with the rule of law
itself would be to countenance the invocation of Article 1901(3) in amanner that amountsto an abus de droit.

Canfor notes that the A5 formula for “arbitrariness’ has been expanded upon by more recent tribunals. See:
Mondev Internationa Limited v. USA, (ICSID Case, No. ARB(AR)/99/2), Fnd Award, NAFTA Chapter 11
Tribuna), 11 October 2002 (online: http://www.naftalaw.org — accessed — 24 September 2004) at para’s 126-127
(concerning denids of jugtice); Loewen Group Inc. and Raymond R Loewen v. United Saes of America (ICSID
Ca No. ARBAP/98/3), FHna Awad, (NAFTA Chapter 11 Tribund), 26 Jne 2003 (online:
http:/mwww.naftalaw.org — accessed — 24 September 2004) at para’s 131-135 (concerning denids of judtice); and
Waste Management, Inc. v. Mexica(ll), Fna Award, (ICSID Case No. ARB(AR/00/3), Fnal Award, NAFTA
Chapter 11 Tribunal), 30 April 2004 (online: http://mwww.naftalaw.org — accessed — 24 September 2004) at para.’s 89-
99 (concerning regulatory arbitrariness).

2 Waste Management v. United Mexican Qates ICSID Case No. ARB(AP)/98/2, Arbitrd Award, (Chapter 11
Tribund), 2 June 2000 (online: http://mww.economiasnci.gob.mx/sphp_pagesimporta/sol_contro/consultoria
/CasosMexico/Waste 1 _manage ment/Wage 1 management.htm — accessed May 13, 2004) a para. 16 [“Wadge
Management™; .
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meant in the context of Article 1121(2)(b). They chose to interpret al of the wordsin NAFTA
Article 1121(2)(b) which were at issue, those being “any proceedings with respect to the measure
of the disputing party that isaleged to be abreach referred to in Article 1116.” (emphasis added)

Thefocus, if any, wason the word “measure”’ not on the words "with respect to”.

34.  Theinvegor in that case had argued that the waiver did not bar the domestic proceedings
in quegtion, because in the domestic proceedings the investor was relying for its claim not on a
breach of NAFTA but of domegtic laws. The mgority in Wase Management held that, even
though the investor was relying on domegtic laws, the measure it was attacking was the same
measure asit was claiming under Chapter 11 proceedingsto violate NAFTA.* Therefore, in the
end, the mgjority in Waste Management interpreted the word “measure” broadly, not the words

“with respect to.””

D. The NAFT A distinguishes between law and the application of the law

35. The United States, at pages 12 through 15, assertsthat Canfor’s claim is premised upon a
“paseless’ diginction between the “substance” of a law and the “application” of the law. The
United States submits that there is “no meaningful distinction” between a challenge to a Party’s
law and a challenge to the application of that law. With due respect, the United States

submisson improperly characterizes Canfor’sclamsand, in any event, cannot be sustained.

* jbid, a para. 27.

# In this repect, the Investor notes again that it is sSgnificant that the drafters did not use the expression “with
respect to a Party’s antidumping and countervailing duty measures’ in Article 1901(3) but rather used the expression
“with respect to a Party’s antidumping and countervailing duty laws.” A provison that prevented provisions of other
Chapters of NAFTA from imposing obligations “with respect to” antidumping and countervailing duty measures
could indeed, based on the mgority ruling in Wase Management, be susceptible to being read broadly. The
difficulty for the United Statesisthat, although the notion of a measure isavery common one in internationa trade
law, the drafters of Article 1901(3) chose the expresson “antidumping law and countervailing duty law” not
“antidumping and countervailing duty measures’ to be the object of the expresson “with regpect to”, defining those
laws in a manner which clearly does not encompass al acts or matters which are consstently considered to be
measures in internationa law and which would be included within the definition of “measure” under NAFTA.
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36.  Hrg, Canfor's submissonsin relation to Article 1901(3) are based on the plain language
of the NAFTA. The United States submisson, by contrad, ignores that plain language. As
noted, Article 1901(3) specificaly uses words defined in Article 1902(2). The words
“antidumping law” and “countervailing duty law” refer to the set of rules to be applied. Those
rulesinclude “relevant satutes, legidative hisory, regulations, adminigrative practice and judicia

precedents’. The definition does not include the application of that set of rules.

37.  That the Parties intended the phrase “antidumping law” and “countervailing duty law” to
refer to the set of rules (as opposed to the application of those rules) is apparent on the face of
not only Chapter 19, but aso from the use of the word “law” in other chapters, such as Chapter
18, where the use of the word makes clear that “laws’ cannot refer to the application of the rules
embodied in thelaws For ingance, Article 1802 imposes upon a Party an obligation to:

enaure that its laws, regulations, procedures and adminigtrative rulings of generd
application respecting any matter covered by this Agreement are promptly published or
otherwise made available in such a manner asto enable interested persons and Parties to
become acquainted with them.

38.  Second, Chapter 19, and more particularly Article 1902(1) itself, includes the deliberate
diginction between law and the application of law that the United States denies exigs —i.e,, it
provides that a Party may “gpply” its antidumping or countervailing duty law. Yet, if the phrase
“antidumping law and countervailing duty law” included the application of that law, this
provison would be rendered meaningless. Further, Article 1904 diginguishes between the law
(i.e., the gatutes and regulations), and the application of that law — namely, the “determinations’
— once again clearly evidencing the drafters intent to differentiate between antidumping and
countervailing duty law, on the one hand, and the outcome of a particular case, on the other.
Moreover, the United States has advanced no supportable reason why the phrase “antidumping

law or countervailing duty law” ought to be condrued, in the face of a clear and precise
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definition, as encompassing arbitrary, abusive and discriminatory conduct that violate basic
gandards of fairness and impartiaity, which conduct wholly undermines the obligations assumed

by the United Statesunder the NAFTA.

39.  Third, implicit in the United States argument isthe propostion that snce a claimant can
chalenge the application of antidumping and countervailing duty law under the Chapter 19
process, this somehow evidences an intention that arbitrary, abusive and discriminatory conduct
that isin any way connected to an antidumping or countervailing duty invegtigation isimmune
from Chapter 11 dispute resolution. Not only does the plain language of NAFTA refute such a
claim, there is absolutely nothing in the documentation produced by the United States relating
to the negotiation of the NAFT A that would support such an interpretation. Further, the United
States submisson once again ignores the well esablished propostion that dispute resolution
ariang from the same factua matrix may occur smultaneoudy under both internationa and

municipal regimes®

40.  Fourth, the United States has, in effect, suggested that Canfor’s approach to Article
1901(3) would open up the door to routine use of Chapter 11 as means of challenging
antidumping and countervailing duty determinations. On the contrary, where Chapter 19 panel
review of such determinations functions properly, or a NAFTA country has applied its law in a
fair, impartial and non-arbitrary manner, it is inconceivable that a complaint under Chapter 11
would be found meritorious. By contrast, the present matter is anything but routine; thisis a

unique Stuation where the conduct of United States officials has repeatedly been found to be

26

See e.q. Occidental Exploration and Production Company v. the Republic of Ecuador, LCIAA Case No. UN
3467, Hna Award, duly 1, 2004, a paras 38-63; SGS Societe Generale de Qurveillance SA. v. Idamic Republic of
Pakigan, Decison of the Tribuna on Objections to Juridiction, ICSID Case No. ARB/01/13; CMS Gas
Tranamission Company v. The Republic of Argenting Decison of the Tribuna on Objectionsto Juridiction, ICSID
Ca=No. ARE/01/8 July 17, 2003, 42 ILM 788 (2003) at para. 80.
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not in accordance with legal sandards over a period of some 20 years, and where United States
authorities have repeatedly refused to be disciplined by the rule of internationa law and the

judgments of tribunals.

41.  Hnaly, to support its argument that there is no diginction between a “law” and its
“application”, the United States relies upon certain obiter comments of the NAFTA Chapter 11
tribunal in the jurisdictional award in the United Parcel Service of North America, Inc. case.”
Hrd, the United States completely mistates the effect of the UPS decison. It is wholly
inaccurate to say that the UPS Tribuna “reject[ed] the same application/substance diginction
Canfor seeksto make here’” when the point was never argued. Indeed, the Tribunal itself noted
that “no Canadian challenge remains under this heading” and gave it no further consderation,
except to note that the podgtion ultimately advanced by UPS and not opposed by Canada
“appeared to conform exactly to the Agreement.” The United States, in footnote 45, seems to
imply that the Tribunal endorsed the postion articulated by the United Statesin its Article 1128
submisson. That is amply wrong. The reference to the “two parties’ quoted by the United
Sates refers to UPS and to Canada, not to Canada and the United States. The “position”
referred to by the Tribunal refersto the postion of Canada and UPSthe effect of which wasthat

the claimsin issue would more properly proceed under Article 1102.%

' United Parcel Service of North America, Inc. v. Canada Award on Jrisdiction, 22 November 2002, online:
<http://www.dfait-maeci.gc.caltna-nac/parcel-en.asp> (accessed: 23 September 2004) [“UPS].
® The entire trestment of thisissue isdealt with in two paragraphs:
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42.  Second, the UPS decison is of no application in any event. The debate in that case
related to the term “measures’ and more particularly “taxation measures’. In relying on the UPS
case, the United States once again ignores the digtinction between a“law” and a “measure.”™ As
noted above, as a measure includes the application of a rule, the Stuation in the UPS case is
entirely different than this clam, where Article 1901(3) refers only to “antidumping law or

countervailing duty law”, not “antidumping measure or countervailing duty measure.”

E The Context of Article 1901(3) does not support the United States submission

43. At pages 17 through 21, the United States asserts that the context of Article 1901(3)
confirms its interpretation, and in particular, submits that Canfor “errs in its interpretation of
Article 2004” of NAFTA. It argues that Article 2004 supports the United States, rather than
Canfor’s, interpretation of Article 1901(3) because it aleges that Canfor’s interpretation would
lead to the concluson that private parties have broader digpute resolution rights than NAFTA

Parties. The United Satessays

Taxation measures

116. The ASC contains alegations relating to goods and servicestax. They appear in parts of the
Claim relating both to nationd treatment (article 1102) and minimum gtandard (article 1105).
The dlegation relating to article 1105 was challenged by Canada, in its Memorid, as being outside
the Tribunal’s jurisdiction. Counsel for the Investor sated a the hearing that it abandoned that
particular claim and as a consequence para. 33(1) of the ASC. It did however maintain the Claim
relating to the tax so far as article 1102 was concerned. Asareault of that statement, counsel for
Canadadid not at the hearing pursue itschallenge in relation to taxation.

117. The Tribuna records those clarifications which have the consequence that no Canadian

chalenge remains under this heading. We smply note that while article 2103 provides that

nothing in the Agreement applies to taxation measures, one of the limitsto that exception isthat

article 1102 (but not article 1105) does apply to taxation measures (with exceptions that are not

relevant). Accordingly the position taken by the two parties gppearsto conform exactly with the

Agreement.
InitsArticle 1128 submisson in UPS the United States said this “NAFTA Article 201 defines a‘measure’ as ‘any
law, regulation, procedure, requirement or practice.” As a ‘measure,” a ‘practice’ includes a pattern of applying or
failing to apply (or enforcing or failing to enforce) another measure, such as alaw or regulation. For example, the
repeated non-enforcement of a particular law could congitute a ‘practice’ and therefore a ‘measure™. United Parcel
Service of North America Inc. v. Canadg Second Submisson of the United States, 13 May 2002, online:
<www.naftaclaims.com/digputes-canada/disputes canada upshtm> (accessed 24 September 2004) at para. 14.

29
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Moreover, under Canfor's theory, a private clamant could avail itself of the lega
gandards, procedures and remedies of both Chapters Heven and Nineteen, whereas the
NAFTA Partties are limited by Article 2004 to chalenging antidumping and
countervailing duty matters before binationa panels. According to Canfor, private
clamants aso have the right to chalenge both preliminary and fina determinations,
whereas the NAFTA Parties can seek review of only the latter. Canfor offers no
explanation, however, as to why the NAFTA Parties would have accorded to private
parties broader rights to challenge antidumping and countervailing duty determinations
than they accorded themselves, contrary to the generd presumption under the NAFT A of
broader dispute resolution rightsfor NAFTA Parties™

44.  Once again, the United Sates either mistates or fundamentally misunderstands,
Canfor'sclam.* The United Statesissimply incorrect in asserting that somehow NAFTA Parties
have lesser rights than private clamants under Canfor’s interpretation of Article 1901(3).
Moreover, the quegtion is not whether the NAFTA Parties have or have not broader dispute
resolution rightsthan investors. The NAFTA Parties have been given certain dispute resolution

rightsand investors have been provided with other rights.

45.  Canfor does not deny that Chapter 19 sets out multiple mechanisms for dispute
resolution in cases involving either antidumping or countervailing duty determinations, or in
caes involving amendments to a Party’s antidumping or countervailing duty law. For example,
Article 1904 provides for review of specific determinations, under municipa standards, and
Article 1903 egtablishes a review mechanism when a Party amends or modifiesits antidumping or

countervailing duty satute based on principles set out in Article 1902(2)(d).

46.  However, contrary to the United States submisson, nothing under NAFTA Article 2004
precludes a gate from advancing the same legal claims brought by Canfor in the independent
exercise of the date’s rights for an aleged violation of NAFTA Chapter 11. As is made

abundantly clear by Article 1115, Canada would be able to ingitute Chapter 20 proceedings for

* United States Reply, at p. 19.
*  See Canfor'sReply at paras. 111-119.
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the same violations of Chapter 11 aleged in this claim by Canfor because they are not matters

that are otherwise covered in Chapter 19.

47. At page 20, the United States advances the submisson that Article 2004 “evidences the
drafter’s caution by specifying an excluson that is set forth in genera termsin Article 1901(3)”,

citing the UPScase as authority for thispropostion.

48.  With respect, the United States argument in support of its concluson that Article 2004 is
amply a cautious repetition of Article 1901(3) isfundamentally flawed. Article 1901(3) refersto
obligations in other chapters of NAFTA, whereas Article 2004 addresses itself to just the
opposte: those matters that arise out of the provisons or coverage of Chapter 19 itself and

which are dealt with by the special procedures contained in Chapter 19.

49.  Furthermore, there isamgor difference between the legal provisons a issue in the UPS
cae (Article 1501 and note 43) and those in issue here, namely, Articles 1901(3) and 2004. In
UPS the Tribuna was dealing with the relationship between a note to atreaty provison and a
provison of the treaty itself. It will often be the case that a note isintended merely for greater
clarity or specificity or as an aid to interpreting rather than adding an additiona right or
obligation to that sated in the actua treaty provison it references. By contrast, here we are
dealing with two independent treaty provisons. Interpreting them in such a way that reduces
one or the other provison to inutility would violate a fundamental principle of treaty

interpretation, namely the principle of effectiveness.
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F. All NAFT A objectives are relevant

50.  Contrary to the United States submission at page 22 and 23, Canfor does not seek to
give primacy to genera objectives of the NAFTA over its plain language. Rather, as
demongrated above, Canfor relies upon that plain language and the principles which inform

doing 0,* asdictated under Article 102 of NAFTA and the Vienna Convention.*

51.  FRurther, at pages 23 and 24, the United States once again focuses on the only objective of
the NAFTA it says is relevant to these proceedings namely “effective procedures...for the
resolution of disputes’. The United States assertsthat the objectives of the treaty can be divided
into those that relate to trade, and those that relate to invement, and that only the latter are

relevant when dealing with an invesment dispute under Chapter 11.

52.  With regpect, such a narrow reading of the treaty cannot be countenanced. The
objectives of the NAFTA cannot be individualy examined and then assgned to a particular
chapter of the treaty. Rather, the treaty as a whole must be read having regard to al of the
objectives. That saf evident propostion was explicitly articulated by the Parties in Article
102(2)

The Parties shdl interpret and apply the provisons of this Agreement in the light of its
objectives sat out in paragraph 1 and in accordance with applicable rules of internationa
law.

53.  Hndly, the United States submisson that denying Canfor access to the dispute
reolution mechanisn of Chapter 11 is necessary to facilitate the creation of “effective

procedures...for the resolution of disputes’ cannot be sustained.

®  These principles include nationa trestment and transparency, noted specificaly in Article 102, as well as the

genera internationa law principle of good faith, as manifested in the theory of abus du doit — which requires States
to exercise treaty powers and prerogative authority in a manner that is neither arbitrary, discriminatory nor
capricious.

® Vienna Convention, suypranote 6, Art. 31(1).
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54.  Clearly, in the context of the softwood lumber dispute, it cannot be contended that the
Chapter 19 process has been an “effective’ process for dispute resolution. Effective dispute
resolution is effective for both investors and the State Parties. However, despite binational and
international tribunals continualy ruling the United States conduct has been inconsgtent both
with its municipal and its international obligations, the United States has consgently either
intentionally delayed implementation of necessary corrective action, flaunted, ignored or
chastised the properly congtituted panels rulings®, or taken untenable positions on important
issues”, all of which clearly demongrate the United States hasllittle intention of complying with

itsinternational obligationsin good faith.

55.  More specificaly, the dispute resolution process under Chapter 19 in connection with
the latest iteration of the dispute has been underway for in excess of two years, during which
time over two billion dollars of duties have been levied againg the Canadian indugtry, and
severa hundred million dollars againg Canfor.” In that regard, the recent pattern of conduct of
the United States authoritiesin relation to Chapter 19 is consgtent with the approach taken by
the United States throughout this dispute. In fact, the attitude of the United Sates to the
supposedly “effective’ digpute resolution process embodied under Chapter 19 has been nothing
short of a wanton denia of the Chapter 19 Tribuna’s authority, such as to “obviate the

impartiality of the agency decison-making process, and severely underming|] the entire Chapter

34

For example see e.g. Byrd Amendment - Appeéllate Body Decision, ajprg note 17.

For example see e.q. /TC Second Remand Decison, sypranote 5

For example see aletter from The Honourable James Scott Peterson, P.C., M.P., Miniger of Internationd Trade,
Canadato The Honourable Donad L. Evans, Secretary of Commerce, United States of America dated 22 June 2004,
in which The Honourable Miniger. Peterson objects to the United States Department of Commerce’s refusd to
refund duty deposts of West Fraser Mills Limited despite its finding that West Fraser's dumping margin was in the
de minimusrange and therefore not susceptible to dutiesin the Remand Redetermination of 21 April 2004.

¥ See eq. NAFTA Panel Orders ITC to And no Injury Threat in 10 Days Insde U.S. Trade, 3 September 2004,
online: <http://www.insdetrade.com> (accessed: 23 September 2004) in which approximated U S$2,600,000,000 in
duties deposited by Canadian softwood producers, and Canfor Investor Presentation, August 2004, in which Canfor
alegesit paid $409,000,000 to June 2004.

35

36
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238

19 panel review process™ Nothing short of permitting Canfor to advance its claims respecting
the egregious governmenta misconduct of the United States can allow it to vindicate its rights,

or to achieve the objective of effective dispute resolution.

G. The dF@M ©@ni"case

56. At pages 24 through 27 of itssubmisson the United Statesincorrectly arguesthat thereis
no presumption of paralel proceedings either in international law, or under the NAFTA. In
particular, the United States relies upon an erroneous reading of Auefin Tund’ to atempt to
edablish a presumption againg paralel proceedings. It assertsthat in the Buefin Tunacase, the
tribunal rejected paralel proceedings, and argues from that fact that there is no “presumption of

paralel proceedingsunder international law.”

57.  While the United States correctly observesthat in putting forward the tribunal’s postion
that there is a presumption in favor of pardlel proceedings, Canfor inadvertently cited a passage
from the recitations of the parties submissons, for which Canfor apologizes, the actual holding

of the tribunal amply supportsthe propostions Canfor reliesupon.

58.  Anexamination of the entire ruling in Buefin Tunaconfirmsthe reading that the tribunal
did indeed take as its point of departure a presumption of parallel obligations, including

obligationswith regpect to settlement of disputes.

59.  Thus in paragraph 52 the Tribuna held:

.. . it isacommonpleace of internationa law and State practice for more than one treaty
to bear upon a particular dispute. There is no reason why a given act of a State may not
violate its obligations under more than one treaty. There is frequently a pardlelism of
treaties, both in their subgtantive content and in thair provisons for settlement of

® |TC Second Remand Decison, aypranote 5 a p. 3.
* Bluefin Tuna sypranote 7.
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disputes arisng thereunder. The current range of international lega obligations benefits
from aprocess of accretion and cumulation; . . ."(emphasis added)®

60. Notwithganding that garting point, the tribuna went on to consder provisons of
UNCLOS" that explicitly addressed the limits of compulsory jurisdiction in dispute settlement.
One of those provisons created an exception to compulsory jurisdiction where parties had made
an agreement to settle a particular dipute by “peaceful means of their own choice.” The tribunal
considered the 1993 Convention,” or provisions thereof, as precisely such an agreement to settle

the kind of dispute at issue by other means.

61. It isto be noted that in holding that the general position of international law in favour of
multiple or parallel proceedings had been overcome in that case, the tribuna relied exclusvely
on treaty provisons of UNCLOS that addressed explicitly, by their words, the settlement of
disputes By contragt, Article 1903(1) of NAFTA says nothing by its very words about the
applicability or limits of any dispute settlement mechanism under NAFTA. As Canfor has
explained at length, ingead Article 1901(3) ensures that provisonsin chapters of NAFTA other
than Chapter 19 are /nterpreted (“congrued”) in such away that those provisons of themselves
do not impose on NAFTA Parties any obligations to do something in relation to their
antidumping law or countervailing duty law asthese laws are defined in Article 1902.

H. The circumstances of the conclusion of the NAFT A do not support the United
States submission

62. The United Statesraised the issue of circumstances of the concluson of the NAFTA in its

original Objection. Canfor’s response to this submisson is a pages 41 — 43 of its Reply. Since

“ jbid at para. 52

“ United Nations Convention on the Law of the Seq U .N. Doc. AACONF.62/122 (1982).

2 Convention for the Conservation of Southern Bluefin Tuna Between Australia, Jpan and New Zedand, (20 May
1993) online: <http://mww.ccsht.org/docsabout.html> (accessed: 23 September 2004).
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filing that Reply, and in compliance with the Tribunal’s procedura direction, the United States
has produced more documents relating to the negotiating higory and circumstances of the
concluson of the NAFTA. While many of the documents are of limited utility because large
portions of them do not indicate either date or source, and the United States has provided no
index or liging of the documents, the documents once again confirm what Canfor has previoudy
dated: the interpretation of Article 1901(3) the United States now asserts was not in the
contemplation of the Parties at the time the NAFT A was negotiated. Three points are of notein

thisregard.

63.  Hrd, nothing in any of the materias produced by the United States gives any indication
whatsoever that the purpose or the Parties intent in adding Article 1901(3) to NAFTA was to
exclude an invegtor’s ability to bring a clam pursuant to NAFTA Chapter 11. If that was the
purpose or the Parties intention, surely the documents would have explained it or a the very

least mentioned it. They do not.

64. Second, the United States Statement of Adminigrative Action (“SAA”), on which the
United States relies as showing its contemporaneous undersanding of the NAFTA, makes clear
that Article 1901(3) was not intended to have the effect the United States now contends. Article
1901(3) did not appear in the Canada United States Free Trade Agreement, which agreement
was the predecessor of NAFTA. It was added as one of very few changes made to Articles 1901
and 1902 during the negotiation of the NAFTA. The United States explained the differences
between Articles 1901 and 1902 in the Canada United States Free Trade Agreement, and Articles
1901 and 1902 of the NAFTA, and the limited purpose of those changes. It said:

Articles 1901 and 1902 make clear that each country retains its domegtic antidumping
and countervailing duty laws and can amend them...[t]hese provisons are identica to
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Articles 1901 through 1903 of the CFTA, excevt for technica changes necessary to
accommodate the addition of athird country.” (emphasis added)

65.  Thus it appearsfrom the SAA that the purpose of Article 1901(3) wassmply to facilitate

the addition of Mexico to the Agreement.

66.  Third, the concluson that Article 1901(3) was not intended to have the effect contended
by the United States is aso demongrated by a review of the various drafts of the Invement
Chapter which the United States has produced. Those documents show that the Investment
Chapter contained an extengve section titled “FProvisons to be Placed Outsde the Invesment
Chapter’. While reference was made in that regard to exceptions for nationa security,
competition, monopolies and sate enterprises, and taxation, no mention was ever made about
antidumping or countervailing duty matters® Had the parties intended such matters to be

excluded from Chapter 11, one would expect some clear reference in that regard.

67.  Accordingly, Canfor’'s assertion in its Reply has been confirmed by the recently produced
documents. The circumgtances of the concluson of the NAFTA and its negotiating hisory

support Canfor'sand not the United States interpretation of Article 1901(3).

“ North American Fee Trade Agreement, Implementation Act, Satement of Administrative Action, H.R. Doc. No.

103-159, Vol. 1, 103d Cong., 1¢ Sess, a 194 (1993).

“ Lawyer's Revisons “Invesment”, August 27, 1992 (Doc. No. 04851-04875); and see aso the following which
have been provided to the Tribuna by the United States and not reproduced in the Investor’'s Book of Authorities
Watergate Daly Update “Invesment”, 4 August 1992, (Doc. No. 00437-00455); Watergate Daly Update
“Invesment” 4 August 1992, (Doc. No. 00456-00485); Watergate Daily U pdate “Investment”, 4 August 1992 (Doc.
No. 00486-00516); Lawyer's Revisons “Investment”, 22 August 1992, (doc. No. 00517-00546); Lawyer’s Revisons
“Invesment”, August 24, 1992 (Doc. No. 04815-04841); Lawyer's Revisons “Investment”, 26 August 1992, (Doc No.
00547-00577); Lawyer's Revisons “Invesment”, August 27, 1992 (Doc. No. 00578-00611); Lawyer's Revisons
“Invesment”, August 28, 1992 (Doc. No. 04876-04902); Lawyer’s Revisons “Invesment”, August 28, 1992 (Doc.
No. 00612-00645);Lawvyer’s Revisons “Invement”, August 29, 1992 (Doc. No. 04903-04927); Lawyer’s Revisons
“Investment”, August 30, 1992 (Doc. No. 04928-04950); Lawyer’s Revisons “Invesment”, August 30, 1992 (Doc.
No. 04975-04996 and Doc No. 00646-00674);and Lawyer's Revisions “Invesment”, August 31, 1992 (Doc. No.
04951-04974).
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IV. CONCLUSION
68.  For dl the reasons st out in Canfor’s Reply and above, Canfor respectfully submits that

the United States Objection to Jurisdiction must be dismissed with cods.

ALL OF WHICH ISRESPECTFULLY SUBMITTED

P. John Landry

Keith EW. Mitchell

September 24, 2004
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