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361.

362.

Such “long shot” challenges are not even available to address unfair “block™ offers made
on Merrill & Ring’s provincial logs; they are only available for challenging “block” offers
approved by FTEAC, not TEAC.**® Determinations made by TEAC on “block” offers on
provincial logs are equally secretive as FTEAC decisions, but even more final.

Canada knows that the Log Export Control Regime affords log producers unfair
opportunities to abuse the system. This is why TEAC/FTEAC may decide to take
disciplinary action in the event a complaint is made. Yet even the disciplinary measures
TEAC/FTEAC might take are befogged by secrecy, and there are no procedures or
practices in place on the matter.’® TEAC/FTEAC will not even let the victim of an abuse
know if, when, or on what basis it might take corrective measures.’® By way of
explanation, Canada’s representative on FTEAC, Judy Korecky, says that making public
some disciplinary actions taken against certain companies would be prejudicial to those
companies.’® As is clear from Merrill & Ring’s experience, however, not releasing the
information is prejudicial to iz.®* Clearly, TEAC/FTEAC’s unwritten disciplinary
policies err on the side of protecting offending log processors rather than victims of this
unfair conduct.

Beyond the TEAC/FTEAC process, Notice 102 and the BC Export Procedures
themselves give rise to uncertain and opaque market conditions. For example, both
Notice 102 and the BC Export Procedures require Merrill & Ring to follow “normal
market practices” in order for their logs to be able to qualify for export.’® However,
nowhere does either document provide any hint as to what “normal market practices”

3% Stutesman Reply Witness Statement, December 12, 2008 at para. 11.

3! This is why Canada was unable to produce any documents in response to Merrill & Ring’s Document Request
#22, Investor’s Schedule of Documents (Tabs 100 101), which asked for “[d]ocuments evidencing the procedures
and practices, other than the Terms of Reference, that apply to TEAC or FTEAC.”

32 Kurucz Witness Statement, February 11, 2008 at para. 69.

3% Korecky Affidavit, May 10, 2008 at para. 106.

3% Kurucz Witness Statement, February 11, 2008 at para. 69.

385 Notice 102, section 1.5, Investor’s Schedule of Documents (Tab 22); BC Export Procedures, section 3.14,
Investor’s Schedule of Documents (Tab 31).
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actually means. What is “normal” is left to the determination of BCMOF, which does not
specify what it means either. Canada simply denies that there is any problem with this,
and explains that “normal market practices” are specified in a document called the Coast
Domestic Market End Use Sort Descriptions.”® However, nowhere in this document
does it state that its contents constitute “normal market practices” for the purposes of
Notice 102 and the BC Export Procedures. Instead of producing evidence that explains
the meaning of “normal market practices” as it was asked to do**” Canada flatly, and
without support, simply claims that “Merrill & Ring knows exactly what “normal” market

practices are.”*®

This notion of Canada’s that market players somehow just ought to know what the rules
of the Log Export Control Regime are can also be seen with respect to the so-called
“remote” advertising rule.”® This rule requires that log producers may not advertise logs
in volumes of less than 2,800 m® in areas on the BC Coast that are considered
“remote”.””” Canada has never made any public announcement to industry players exactly
what it considers “remote” to mean. Canada has been unable to produce any documents

391

demonstrating otherwise.””" All it is able to do is to plainly assert again without

evidence or support that log exporters do know which areas are considered “remote”.**?
Canada can only cite an obscure policy document from 1986 that described what was

considered “remote” at that time. What Canada underplays is the fact that this policy

3% Canada’s Counter Memorial at para. 639.

387 Canada was unable to produce any responsive documents in response to Merrill & Ring’s Document Request #18,
which asked for “[d]Jocuments evidencing the meaning of “normal” market practices for the purposes of Notice 102
since January 1, 1998.”

3% Canada’s Counter Memorial at para. 639.

3% Notice 102, section 1.4, Investor’s Schedule of Documents (Tab 22).

3% Investor’s Memorial at para. 99.

3! This can be seen from Canada’s inability to produce any documents in response to Merrill & Ring’s Document
Request #17, Investor’s Schedule of Documents (Tab 103), which asked for “[d]Jocuments evidencing the definition
of the term “remote” as used in Notice 102 having been communicated to private forest landowners in BC since
January 1, 1998.”

92 Canada’s Counter Memorial at para. 636.
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document was released under a previous Log Export Control Regime, some 12 years prior
to Notice 102 and 14 years prior to when the BC Export Procedures came into effect.
Canada cannot and does not deny that it has never made any information public about
what is considered “remote” under the current Log Export Control Regime.

Canada itself seems unsure about what it is that “remote” means. Judy Korecky describes
it as describing “areas from which logs must be barged, rather than towed.””** This,
however, is different than the definition offered by John Cook, who states that it “is
roughly defined as any location requiring an inordinate amount of time or cost to access
from the lower mainland log marketplace.”** Indeed, it is clear from the very documents
Canada produced in response to Merrill & Ring’s request for evidence about this “rule”

R-1(b)(ii) 395

365.

366.

Still, Canada insists that log exporters somehow just know what is considered “remote”
for the purposes of Notice 102, offering up yet another definition: “any location requiring
excessive travelling time and cost to access from the lower mainland log marketplace.”**
This is as clear as mud. Just how it is that log producers like Merrill & Ring are

supposed to know what “excessive travelling time and cost” means remains unexplained.

Canada also insists that, in any event, its failure to let the industry know what “remote”
means has had no impact on Merrill & Ring, since none of Merrill & Ring’s lands are
considered “remote”. This runs counter to the testimony of Tony Kurucz, who has sworn
that a BCMOF employee and TEAC/FTEAC member assured him that Merrill & Ring’s
lands located in Theodosia are considered “remote”, and logs from that area would have
to be advertised in accordance with the minimum volume requirement as specified in

3% Korecky Affidavit, May 10, 2008 at para. 85.

3% Cook Affidavit, May 7, 2008 at para. 76.

8R-1(b)(ii)

3% Canada’s Counter Memorial at para. 635.
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Notice 102.*" Canada impugns Mr. Kurucz’ statement, pointing to the fact that there is
no documentary evidence of this exchange. This contradicts Canada’s suggestion that
this is all Merrill & Ring’s fault, since “any potential ambiguity can be clarified by a
simple phone call.”**® Mr. Kurucz did try to clear up this so-called “ambiguity” with a
phone call and what he was told was that its Theodosia lands are considered “remote”.
has attested that from the perspective of the market, and in light of the fact
that Canada has never made any information available to the market about what is
considered “remote”, it is entirely plausible that lands located in the Theodosia area
would be considered “remote”.**’ In addition, Mr. McPherson has stated that he too
considers Theodosia to be “remote”,*™ as well as the majority of Merrill & Ring’s other
lands. If it is true that Theodosia is not considered “remote”, the blame for the damage

this has caused should not fall on Merrill & Ring; this could have all been avoided if

Canada had ever provided any information to the industry about just what it is that
“remote” actually means.

Despite all these examples of secrecy and non-transparency, Canada is still somehow able
to insist without offering any documentary evidence in support that “the regime is
transparent.”*' In the end, the facts speak for themselves.

b. The Federal Government is Not Legally Limited from Granting
Standing Exemptions It is a Political Choice

The obscurity of the “rules” of the Log Export Control Regime is mirrored in the “shell
game” of governmental authority that animates them. While the federal government has
jurisdictional authority especially with respect to federal logs it simply refuses to

37 Kurucz Reply Witness Statement, December 14, 2008 at para. 6.

3% Canada’s Counter Memorial, para. 636.

AC-1(b) (i)

400 Macpherson Expert Statement, December 14, 2008 at para. 9.

401 K orecky Affidavit, May 10, 2008 at para. 155.
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assert its jurisdiction for political reasons.*”® Instead, it simply resiles from the exercise
of the authority it rightfully has, deferring instead to the political sensitivities of the BC
government.

As is clear from the very structure of the Log Export Control Regime, jurisdiction over
BC logs is divided between the provincial government on the one hand, and the federal
government on the other. This jurisdictional split is the result of the division of powers
established by the Canadian Constitution.*”® Under the Canadian Constitution, the BC
government has jurisdiction over forestry resources,*™* while the federal government has
authority over all matters relating to trade and commerce, including international trade.*®
When it comes to regulating trade in logs, there is obviously significant overlap between
the two levels of authority. Laws and regulations characterized by such overlap are said

to have a “double aspect”.*?®

To determine whether either level of government has constitutional authority to
exclusively regulate a forestry issue with a “double aspect”, the question is simply this:
what is the essence or, in constitutional parlance, the “pith and substance” of the
regulation in question? This requires scrutiny of the true character of the regulation by
looking at two things: its legislative purpose; and its practical effect.*”” Where the
analysis suggests that, on balance, the essential purpose and effect of the regulation
relates to an area of provincial authority such as the regulation of forestry resources, then
the regulation is said to properly fall within provincial jurisdiction. By contrast, where
the analysis reveals that, on balance, the purpose and effect of the regulation instead

402 Matkin Witness Statement, December 11, 2008 at paras. 6 & 25.

495 Matkin Witness Statement, December 11, 2008 at para. 11.

404 Matkin Witness Statement, December 11, 2008 at para. 15.

405 Matkin Witness Statement, December 11, 2008 at para. 13.

4% Matkin Witness Statement, December 11, 2008 at para. 16.

407 Matkin Witness Statement, December 11, 2008 at para. 12.
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relates to an area of federal authority such as the regulation of trade and commerce, then
the regulation is said to fall within federal jurisdiction.**®

Under the Log Export Control Regime, only the BC government grants standing
exemptions to provincial timber. Canada insists that the federal government does not
have constitutional authority to grant standing exemptions to federal timber.*” Canada is
clearly and unequivocably mistaken; it does have constitutional authority to grant
standing exemptions to federal lands.*"® There can be no doubt that Canada knows this.
Its refusal to grant standing exemptions is not the result of any legal limitation it is

simply a political decision.*!

What standing exemptions essentially do is to exempt timber from having to go through
the Surplus Testing Procedure prior to export. To the extent that this relates to the
regulation of forestry resources, it is a matter of provincial jurisdiction. However, to the
extent that it relates to the regulation of trade and commerce, it is a matter of federal
jurisdiction. Clearly, this is one of those issues with a “double aspect”.

As aresult, it is entirely misleading for Canada to say that the federal government simply
does not have authority to grant standing exemptions. The argument could equally be
made that the BC government lacks jurisdiction over the same matter. Since standing
exemptions go directly to the issue of export, it seems to fit more squarely within a head
of federal power. This is all the more so in light of the fact that the lands in question are
under federal authority to begin with.*'* In truth, both levels of government may or may
not have authority to grant standing exemptions. Whether a particular regulation is
within or beyond the authority of the federal government is simply a question of what its
essential “pith and substance” is.

408 Matkin Witness Statement, December 11, 2008 at para. 12.

499 See, for example, Canada’s Statement of Defence at para. 34, and Canada’s Counter Memorial at paras. 400 &

574.

410 Matkin Witness Statement, December 11, 2008 at paras. 6 & 25.

' Matkin Witness Statement, December 11, 2008 at paras. 6 & 25.

412 Matkin Witness Statement, December 11, 2008 at para. 16.
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If the federal government were to enact a law or regulation with the essential purpose of
regulating trade in- and export of logs, and with a corresponding practical effect, then that
regulation would clearly fall within its sphere of constitutional authority. If motivated by
the desire to assert its rightful jurisdiction over trade and commerce, there is absolutely
nothing to prevent the federal government from passing legislation that would allow it to
authorize standing exemptions for timber on federal lands in BC.*"

c. The Log Export Control Regime Discriminates Against Log
Producers in Favour of Log Processors

When Canada speaks of the “forest industry”, and its importance to the Canadian
economy,*'* it is important to be clear about what exactly it is referring to. Canada rightly
points out that this “industry” can be divided into different sectors.*” These sectors can
be roughly broken up into two categories: primary forest products; and secondary forest
products. Primary forest products basically means “logs”. Secondary forest products
essentially means products derived from logs, such as pulp, paper and lumber. Primary
forest products are produced by logging companies like Merrill & Ring. Secondary forest
products are produced by log processors, such as sawmills. Log processors like sawmills

purchase the materials for their products from log producers like Merrill & Ring.

Canada points out that the value of BC secondary forest products exports is CDN $32.6
Billion.*'® Canada also highlights the fact that BC log exports amount to a mere fraction
of that number: CDN $0.407 Billion. *'” The relative importance of these two sectors to
the BC economy and, therefore, to the BC government is clear.

413 Matkin Witness Statement, December 11, 2008 at para. 18.

414 Canada’s Counter Memorial at para. 32.

415 See, for example, Canada’s Counter Memorial at para. 34.

416 Canada’s Counter Memorial at para. 34.

17 Canada’s Counter Memorial at para. 34.
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377. This is why the entire raison d’étre of the Log Export Control Regime is to ensure log
processors an adequate supply of low cost logs; simply put, the use of this coercive
regime ensures that log producers keep running, and protects traditional Canadian jobs.
This objective, however, is achieved at the direct expense of log producers, who are
forced to sell their logs in the domestic market at artificially suppressed prices.*'”® In
essence, log producers are forced to subsidize the operations of log processors. The Log
Export Control Regime is being used to indirectly subsidize inefficient mills by providing
domestic mills with cheap, export quality logs.*"” Instead of subsidizing log processors
directly from the public purse, Canada has opted to subsidize them indirectly from private
pockets. Every time Merrill & Ring is forced to sell its logs in the domestic market at
artificially low prices, their loss is a log processor’s gain. For every Canadian job that is
protected, there is a foreign investor that is paying for it. In short, the Log Export Control
Regime is inherently discriminatory: it protects Canadian jobs at the expense of foreign
investors. This is fundamentally unjust and unfair.

378.  The discriminatory nature of the Log Export Control Regime manifests itself in all sorts
of ways. For example, instead of being comprised of a membership from a rounded
cross-section of the entire forest industry, TEAC/FTEAC excludes private forest
landowners from membership. There has never been anyone on TEAC/FTEAC with any
significant private federal landholdings.**® In fact, prior to the initiation of this NAFTA
claim, TEAC/FTEAC had never so much as invited a federal landowner to become a

I Moreover, the only potential candidate ever to be disqualified from

consideration from TEAC/FTEAC is the one private forest landowner Canada apparently

invited after the initiation of this claim.**

member.

418 Stutesman Witness Statement, February 8, 2008 at para. 31.

B8C-1(b)(ii)

420 Testimony of John McCutcheon, TimberWest v. Canada, June 5, 2006, at 783, Investor’s Schedule of Documents
(Tab 37).

42! This is why Canada was unable to produce any documents dated prior to the initiation of this claim in response to
Merrill & Ring’s Document Request #31, Investor’s Schedule of Documents (Tab 88), which asked for “[d]ocuments
evidencing invitations extended to private landowners to become members of TEAC or of FTEAC.”

422 This is evident from the fact that Canada produced the same and only one document in response to both
Merrill & Ring’s Document Requests #30 and #31. Document Request #30 asked for “[dJocuments evidencing the
fact that potential candidates for appointment to TEAC or to FTEAC were not considered on account of conflict of
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379. The only possible explanation for the exclusion of private forest landowners from
TEAC/FTEAC is as a former Chair of TEAC has testified under oath that
TEAC/FTEAC determines what is “fair” in the context of the overriding goal that log
processors have an adequate supply of logs.*”® Clearly no log producer would ever view
the unwritten TEAC/FTEAC rule that off ers 5% below the already suppressed domestic
market price as “fair”. That tacit rule is in-and-of-itself discriminatory and unfair.
Canadian jobs are protected foreign investors pay.

380. The biased composition of TEAC/FTEAC may also explain why TEAC/FTEAC is so
likely to reject export applications brought before it. Stuart Macpherson, the Executive
Director of the Private Managed Land Forest Council, did an analytic review of
TEAC/FTEAC minutes. As Mr. Macpherson’s research shows, of all the export

period, TEAC/FTEAC repeatedly
R-1(b)(ii)

381. TEAC/FTEAC’s concern for the interests of log processors at the expense of log
producers can also be seen in the way it disciplines abusive practices. As we have seen,
when it is clear that a log processor has blatantly abused the system, and the log producer

interest.” Investor’s Schedule of Documents (Tab 89). Document Request #31 asked for “[d]Jocuments evidencing
invitations extended to private landowners to become members of TEAC or of FTEAC.” Investor’s Schedule of
Documents (Tab 88).

43 Kurucz Witness Statement, February 11, 2008 at para. 45.

=R-1(b) (i)
aR-1(0)()

¥gR-1(b)(ii)
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has brought the matter to their attention, TEAC/FTEAC has to investigate the matter.
Should it decide to take disciplinary action against the abuser, however, it will not even
let the victim know if, when or on what basis it will take corrective measures. Judy
Korecky explains that making public disciplinary actions taken against any particular log
processor would be prejudicial to it.*” As is clear from Merrill & Ring’s experience,
however, not releasing the information is prejudicial to it.**® It is clear where
TEAC/FTEAC’s priorities lie: in protecting the interests of log processors at the expense
of log producers. Again, Canadian jobs are protected foreign investors pay.

Another way in which the Log Export Control Regime is slanted to favour log processors
over log producers can be seen in the sorting and scaling requirements imposed by the
Regime. Cutting, sorting, and scaling requirements are laid out in Notice 102 and the BC
Coast Domestic Market End Use Sort Descriptions.*” These dictate how Merrill & Ring
must cut, sort and scale its logs, according to log species, grade, diameter and volume.
These requirements force Merrill & Ring to cut and sort its logs to meet the preferences
of BC log processors. However, Merrill & Ring’s foreign customers prefer their logs to
be sorted and scaled differently.**® By having to sort and scale its logs in accordance with
local requirements, Merrill & Ring is forced to incur extra time and cost to produce its
logs.*' Still, Canada expresses confusion over why Merrill & Ring is complaining about
this. As Canada puts it, sorting and scaling requirements are, after all, “industry
driven.”*? It is here, however, that we see clearly what Canada means when it talks about
the “industry”. As Canada states, “these “requirements” exist simply because sawmills
located in BC prefer certain log dimensions...”*** This is Merrill & Ring’s point. Again,

427 K orecky Affidavit, May 10, 2008 at para. 106.

428 Kurucz Witness Statement, February 11, 2008 at para. 69.

42 Kurucz Witness Statement, February 11, 2008 at para. 53.

40 Stutesman Witness Statement, February 8, 2008 at para. 25.

1 Stutesman Witness Statement, February 8, 2008 at para. 26.

#2 Canada’s Counter Memorial at para. 376.

433 Canada’s Counter Memorial at para. 640.
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Canada succeeds in clarifying for the Tribunal another way in which the Log Export
Control Regime caters to the preferences of domestic log processors at the expense of
foreign log producers.

Yet another way in which the Log Export Control Regime discriminates against log
producers in favour of log processors can be seen in the so-called “remoteness” rule.
According to this rule, logs located in “remote” areas may not be advertised for export in
volumes less than 2,800 m*. Canada explains that the reason for this rule is to avoid so-
called “abuse” by log producers who might otherwise advertise “remote” logs in volumes
too small for prospective purchasers to want to bother inspecting them.*** In any event,
says Canada:

...log booms can easily be moved from such “remote” locations to other areas where the regime

does not impose any minimum volume requirement. Thus, this minimum volume requirement is

not really an obstacle for a company like Merrill & Ring.435

While it may be true that log booms can be towed from “remote” to “non-remote” areas
to circumvent this unwritten rule, there is nothing “easy” about doing so. Indeed, it does
in fact create all sorts of obstacles for Merrill & Ring.*® First of all, if Merrill & Ring
were to advertise “remote” logs, it would have to plan its operations so as to ensure that
there is a minimum volume of 2,800 m*.**” Otherwise, logs would deteriorate as they
waited for other logs of a suitable sort to be cut. Second, in order to tow its logs, Merrill
& Ring has to arrange for a suitable towing company to take its logs to a non-remote
location. This takes time, effort, and money. Third, when towing the logs, Merrill &
Ring faces the risk that the logs could break up and be lost.**® This is a business risk that
needs to be factored in to its decisions.

4 Cook Affidavit, May 7, 2008 at paras. 79 80.

45 Cook Affidavit, May 7, 2008 at para. 82.

46 Kurucz Reply Witness Statement, December 14 2008 at Section IV.

7 Kurucz Witness Statement, February 11, 2008 at para. 56.

48 Kurucz Witness Statement, February 11, 2008 at para. 50.
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So that log processors can be spared the inconvenience and expense of inspecting logs
forced up for sale from “remote” areas, Merrill & Ring is put to great inconvenience, risk
and expense. Yet again, Merrill & Ring is penalized on a compulsory basis to enable
Canada to provide benefits to preferred Canadian industries.

d. The Log Export Control Regime Discriminates Against Federal
and Coastal Log Producers in Favour of Provincial and Interior
Log Producers

In addition to discriminating against log producers in favour of log processors, the Log
Export Control Regime also discriminates between different types of log producers
themselves. Specifically, it discriminates against federal log producers in favour of
provincial log producers. In addition, it also discriminates against log producers on the
BC South Coast in favour of log producers in the BC Interior.

The discriminatory treatment between federal and provincial producers is evident in the
rule relating to advertising remote logs. Prior to January 2007, logs from both remote
provincial and federal lands could only be advertised after they had been towed to a non-
remote region. However in January 2007 BCMOF changed the provincial policy to allow
logs from remote provincial lands to be advertised while in transit to their destination
provided the log producer could establish that it knew the destination to which the logs
were being towed.*’ This decision only applied to provincial logs. The ability to advertise
while towing is advantageous because it reduces the delay in the process and possibly
reduces the period of time logs spend sitting in the water and being exposed to damage.
This difference in treatment between provincial and federal logs is completely arbitrary.

This discriminatory treatment is also apparent in matters relating to standing timber
exemptions. Since a log producer with lands covered by a standing exemption knows for
certain that it will be able to export its logs, it is able to line up overseas purchasers ahead
of time, before it even cuts its trees. As a result, the log producer can cut, sort, and scale
its logs specifically to meet its customer’s needs. In addition, because the log are
guaranteed to be exported, the log producer is not subjected to the harassment and
intimidation of “blockmailers”. And finally, once cut the logs in question do not have to

9 Kurucz Reply Witness Statement, December 14, 2008 at para 23.
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390.

wait to pass the Surplus Testing Procedure, and, as such, are not forced to waste away in
the elements as a result of needless delays.

Standing exemptions are only made available to log producers with provincial lands.
Even though log producers with federal lands might be located immediately adjacent to
provincial lands with standing exemptions, growing the exact same types of trees in the
same circumstances, such exemptions are not made available to them.

4 First Nation lands are categorized as federal lands. ReeGIQ)

This discriminatory treatment is also apparent in the issue of standing applications. In
contrast to standing exemptions, standing applications do not exempt timber from the
Surplus Testing Procedure. Instead, they simply allow a log producer to submit its logs to
the Surplus Testing Procedure before they are actually cut. As a result, standing
applications are not quite as valuable as standing exemptions. Nonetheless, they still
allow log producers to avoid having to cut, sort and scale their logs to the preferences of
local mills.**! They allow log producers to avoid blockmail and log blocking.***
Moreover, standing applications allow log producers to avoid having their logs
deteriorate due to infestation and exposure to the elements while they wait to get through
the Surplus Testing Procedure and obtain export approval. Finally, standing applications
enable log producers to enter into reliable long-term supply contracts, obtaining much
better prices than they could otherwise.**

While standing exemptions are only available to provincial landowners, standing
applications, Canada asserts, are only available to log producers in the Interior. That is,
standing applications are available to both federal and provincial timber, provided it is

SR-1(b)(ii)

441

I

ZRC-1(b)(ii)
WC-0)0)
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392.

393.

394.

located in the Interior, not on the Coast. The facts, demonstrate otherwise. ASSGIQ)

Because Merrill & Ring is primarily a federal landholder with lands located exclusively
on the BC South Coast, neither standing exemptions nor standing applications are
available to it. This clearly demonstrates that the Log Export Control Regime
discriminates against federal landholders on the BC south-coast such as Merrill & Ring in
favour of provincial landholders elsewhere in the province.

e. The Log Export Control Regime Discriminates Against Provincial
Log Producers

The Log Export Control Regime also discriminates against provincial log producers.
Only exporters of provincial logs are required to pay a fee-in-lieu upon export of their
logs, and only provincial log exporters are prohibited from exporting cedar and other high
grade species. The only reason for the differential treatment is that the logs in question
come from provincial timbermark lands.

f The Log Export Control Regime Fosters the Illicit Practice of
“Blockmailing”

Another way in which the Log Export Control Regime discriminates against log
producers in favour of log processors is by encouraging and condoning the illicit practice
of “blockmailing”.

In essence, “blockmail” occurs when a log processor approaches a log producer and
threatens to “block™ its log exports with a non bona fide offer unless the log producer
enters into a side deal to sell it other logs at a discount price.*** This extortive practice is
so rampant that it is simply understood as accepted market practice, or, as a former Chair
of TEAC put it, just “part of the game.”**® Smaller log producers are particularly

SR~ 1(b)(ii)

45 Kurucz Witness Statement, February 11, 2008 at para. 61.

46 Testimony of John McCutcheon, TimberWest v. Canada, (June 5, 2006) at p.753, Investor’s Schedule of
Documents (Tab 37).
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vulnerable to blockmailing because they do not have the clout necessary to fend off
blockmailers.*’

395. Canada denies that it is responsible for blockmail, claiming that it takes all necessary
measures to prevent and discipline this illicit practice. *** This is a blind denial of reality.
Though it may be that Canada does not engage in the practice of blockmail itself, it is
wrong to say that it is not in fact responsible for this practice; were it not for the Log
Export Control Regime a system that Canada cannot deny it is responsible for
blockmail would not be possible at all. That is, while Canada may not be the actual party
that does the blockmail, it is directly responsible for enabling those who do. Canada’s
denial is analogous to the claims of a mastermind claiming he is innocent, since he was
not the one who actually carried out the crime.

396. Canada claims that its “policy is nevertheless to do all it can to prevent blockmailing.”**’

This is also false. Not only has Canada failed to produce any evidence of such a policy,**

but there are also many basic things Canada could do to discourage blockmail, if that is

truly what it wanted to do. There is no mechanism to ensure that anyone who blocks logs
needs these logs nor even to ensure that these logs are used by the blockmailer.*”' This
situation is made worse as blockmailers are not required to purchase the logs they have
blocked, even after they have been custom cut to the blockmailers’ needs.*** Another
obvious way to discourage blockmail would be simply to impose fines upon

“TKurucz Witness Statement, February 11, 2008 at para 70,iﬁlp_

8 Canada’s Counter Memorial at para. 646.
#9 Canada’s Counter Memorial at para. 651.

40 This is why Canada was unable to produce any documents indicating its policy on blockmailing in response to
Merrill & Ring’s Document Request #45, Investor’s Schedule of Documents (Tabs 107 117). which asked for
“[d]ocumenst since April 1, 1998 evidencing the practice of “log blocking,” “blockmailing” or non bona fide
offers...including government responses...and government actions to address these practices.”

SlC-1(b)(ii)

2Stutesman Witness Statement, December 12, 2008 at para 15.
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blockmailers, yet Canada does not do s0.** A further possibility would be for Canada to
penalize blockmailers by preventing them from placing offers on export applications for a
certain period of time again, Canada does not do so.*** Other options abound; yet
evidence that Canada does anything to prevent blockmailing is sparse.*”’

397. It is important to remember that the stated purpose of the Log Export Control Regime is
“to ensure that there is an adequate supply of [logs] in Canada for defence or other
needs.” Yet there is not now, nor has there ever been, a shortage of supply of logs in
Canada, let alone BC, with respect to either the needs of the military or of sawmills.*’
As such, there is no logical connection between the Log Export Control Regime and its
stated purpose. The real and unstated purpose of the Regime is to ensure a low cost
supply of logs for log processors in BC. In light of this disconnect, if Canada’s policy
were truly to do all it can to prevent blockmail albeit within the confines of achieving
its stated policy objectives it would simply abolish the Log Export Control Regime
altogether. Instead, Canada allows this ineffective an outdated policy to carry on, in full
knowledge that it iSpREGAQ 8

WRC-1(b)(ii)
BIC-1(b)(ii)

43 The documents produced by Canada in response to Merrill & Ring’s Document Request #45, Investor’s Schedule
of Documents (Tabs 107 117), which asked for documents evidencing the practise of “blockmailing” including
government actions and responses to address these complaints, do not show that “blockmailers” were, in fact,
penalized for “blockmailing”.

46 Notice 102 at para. 1.2, Investor’s Schedule of Documents (Tab 22); Export Import Permits Act at s.3(e),
Investor’s Schedule of Documents (Tab 19).

47 This is why Canada was unable to produce any documents in response to Merrill & Ring’s Document Request
#11, Investor’s Schedule of Documents (Tab 118). which asked for “[d]Jocuments evidencing any shortage of logs
anywhere in Canada related to (a) the needs of national defence; or (b) log supplies for domestic sawmills.”

R-1(b)(ii)
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g. The Log Export Control Regime Creates an Unstable Business
Environment

398. In light of all the foregoing, it is clear that the Log Export Control Regime creates an
unstable business environment. Merrill & Ring has already presented its arguments in its
Memorial as to why this is the case.*® The BC Minister of Forests has also conceded that

R-1(b)(ii) 460

399.  Apart from denying that it has any duty to uphold a stable business environment under
NAFTA Article 1105(1), Canada’s response is simply to deny that the business
environment is unstable. Canada is unable to address the substance of Merrill & Ring’s
assertions because it has no effective way of doing so. Instead of addressing the issues,
Canada tries to argue that Merrill & Ring is only minimally impacted by the Log Export
Control Regime.*"!

400. Canada’s argument is feeble and makes no sense. In the first place, Canada’s assertion
that Merrill & Ring is only minimally impacted by the Log Export Control Regime could
not be farther from the truth. Canada misconstrues Merrill & Ring’s claim by focusing
only on the logs that are successfully blocked. This is but one aspect of the claim.
Merrill & Ring has gone to great lengths to describe in detail how the Log Export Control
Regime affects every single aspect of its operations, from planning to harvest to sales.
This detailed description has clearly fallen on deaf ears with Canada.

401. In any event, the scale of the impact of the Log Export Control Regime on Merrill &
Ring’s operations is entirely immaterial. It would not matter if the Log Export Control
Regime cost Merrill & Ring $100 or $100 Million. If Canada has failed to respect its
obligations under NAFTA Article 1105(1), and Merrill & Ring has suffered damage as a
result, Canada is required to compensate Merrill & Ring for that damage. Consequently,

4 Investor’s Memorial at para. 355.

_

! Canada’s Counter Memorial at para. 659.
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we respectfully request that the Tribunal find that Canada has breached its obligations
under NAFTA Article 1105(1).
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V. NAFTA ARTICLE 1106: PERFORMANCE REQUIREMENTS

402. The NAFTA contains specific and carefully drafted rules to prohibit the imposition of
performance requirements upon foreign investors. Under NAFTA Article 1106, the
NAFTA Parties agreed not only to prohibit these industrial policy measures against
investors from each of the three NAFTA Parties, but they actually agreed to ban these
performance requirements completely, against investors from any country in the world.*®

403. The Log Control Export Regime fails to meet Canada’s obligations under NAFTA
Article 1106 as they impose:

a) The requirement to cut and sort timber from their federally regulated
properties to “normal market practices”;

b) The requirement to scale all timber rafts metrically even when such scaling
is unnecessary; and

C) The requirement to follow the additional rules for Merrill & Ring
properties located in the remote Coastal region.

404. Canada has framed its arguments on NAFTA Article 1106(1) around the generally
accepted principles of treaty interpretation laid out in Articles 31 and 32 of the Vienna

Convention.*”® Merrill & Ring supports following this approach as well.***

2 The Investor continues to rely on the arguments made in the Investor’s Memorial, February 13, 2008 at paras.
297 305 and 363 367

43 Canada’s Counter Memorial at para. 679.
44 Of course, Merrill and Ring agrees with Prof. Howse who underscores that the interpretive approach taken by this

Tribunal must also take into account the objectives, policies and rules of the NAFTA as set out in NAFTA Article
102. See the Legal Opinion of Prof. Robert Howse at paras. 5 11.
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405.

406.

407.

408.

1. The Ordinary Meaning of NAFTA Article 1106(1) Supports Merrill &
Ring’s Claim

The first step in treaty interpretation is to discern the “ordinary meaning to be given to the
terms of the treaty”. The terms of NAFTA Article 1106(1) read, in relevant part, as
follows:

No party may impose or enforce any of the following requirements, or enforce any commitment or
undertaking, in connection with the establishment, acquisition, expansion, management, conduct or

operation of an investment of an investor of a Party or of a non Party in its territory:
(a) to export a given level or percentage of goods or services;

(c) to purchase, use or accord a preference to goods produced or services provided

in its territory, or to purchase goods or services from persons in its territory;

(e) to restrict sales of goods or services in its territory that such investment produces
or provides by relating such sales in any way to the volume or value of its

exports or foreign exchange earnings.

The most fundamental aspect of NAFTA Article 1106(1) is that Canada “impose or
enforce” a “requirement” on Merrill & Ring. Canada states that the essential meaning
here is one that “imports the notion of compulsion.”**> Merrill & Ring agrees.

Canada further recognizes that consistent with the ordinary meaning of NAFTA Article
1106(1) the measures complained of must be “in connection with the establishment,
acquisition, expansion, management, conduct or operation of an investment”.*® Again,
Merrill & Ring agrees.

Canada then goes on to claim that none of the measures at issue in this case meet these
requirements.*’ In particular, Canada claims that log producers like Merrill & Ring are

45 Canada’s Counter Memorial at para. 688.

46 Canada’s Counter Memorial at para. 689.

7 Canada’s Counter Memorial at para. 691.
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409.

410.

411.

“free to sell their logs on both the domestic and international market.”*®® This is where
the disputing parties disagree. Canada seems to have a most unusual understanding of the
word “freedom”. This can be clearly seen on the facts of this case, which provide a
useful way to view the ordinary meanings of the terms contained in NAFTA Article
1106(1).

a. Canada Compels Merrill & Ring to Export a Given Level of Goods

Merrill & Ring argues that Canada compels it to export a given level of goods, in
violation of NAFTA Article 1106(1)(a).*® There are two key aspects to Merrill & Ring’s
argument here. The first hinges on what it is that constitutes a “good”. The second turns
on what it is that constitutes a “given level”.

The NAFTA defines what is meant by the term “goods” in its general definitions section
in NAFTA Article 201. It defines a good as:

domestic products as these are understood in the General Agreement on Tariffs and Trade or such

goods as the Parties may agree, and include originating goods of that Party.

The Expert Report of Darrell Pearson, submitted by Merrill & Ring with its Memorial,
considered whether the harvesting of logs from trees constituted an originating good from
Canada. Mr. Pearson, a Canadian customs law expert, concluded that:

7. Accordingly, live trees grown within the NAFTA territory, and in particular in this case in
British Columbia and classifiable under the Canadian Customs Tariff Schedule Chapter 6
are considered to be NAFTA originating.

8. The live trees grown in Canada are harvested and converted / processed in Canada as you
describe. Such growth, harvesting and processing constitutes “production” in accordance
with the NAFTA Rules of Origin Regulations, Part I, Definition and Interpretation:

“production”:

... means growing, mining, harvesting, fishing, trapping, hunting, manufacturing,
processing or assembling a good; (production). (emphasis added).

8 Canada’s Counter Memorial at para. 704.

4% Investor’s Memorial at para. 364.
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413.

414.

415.

9. In summary, the live trees grown in Canada (ans specifically in British Columbia) qualify
as goods which originate in accordance with the NAFTA Rules of Origin. The
application of the NAFTA Rules of Origin Regulations, Definitions and Interpretation,
make clear that each of growing, or harvesting or conversion (ie. Processing ) of live trees
into logs constitutes “production”. (The processed logs also “originate” in accordandce
with the NAFTA Rules of Origin.).470

Since the harvesting of trees is a production process and since the log (the result of the
harvesting) is thus an originating good, then Merrill & Ring’s logs must constitute a good
as defined by NAFTA Article 201.

Canada has not challenged Mr. Pearson’s reasoning and even admits that Merrill &

Ring’s logs constitute “goods”.*”!

This understanding of what it is that constitutes a “good” is supported by the Oxford
English Dictionary, which defines “goods” as “[s]aleable commodities, merchandise,
wares...”*”” Since Merrill & Ring produces and exports all sorts of different log products

all of which are saleable commodities it naturally follows that it also exports all sorts
of different “goods”.

It is straightforward to see how Canada compels Merrill & Ring to export a “given level”
of goods. As Merrill & Ring has pointed out, the “remoteness” rule requires it to
advertise for export its logs in remote areas in minimum volumes of 2,800 m® and
maximum volumes of 15,000 m’.*”* These minimum and maximum volumes clearly
constitute “given levels” of these goods.

Canada has argued that this requirement does not have any impact on the level of goods
exported, but rather only concerns the advertisement of logs.*’* Canada ignores the fact
that these advertising volume requirements are a precondition for export approval. If

470

471

Expert Report of Darrell Pearson, February 4, 2008. See also Investor’s Memorial at para. 365(a).

See Canada’s Counter Memorial at para. 707, where it refers to Merrill & Ring’s logs as “goods”.

#12 Oxford English Dictionary, 2™ Ed., Volume VI, at p.674.

473

474

Investor’s Memorial at para. 364(a).

Canada’s Counter Memorial at para. 707.
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Merrill & Ring advertises its goods in volumes outside of these given levels, it cannot
export them. Moreover, if Merrill & Ring actually gains export approval for its remote
logs, it cannot export any other volume than the given level for which it was compelled to
advertise.

Canada further argues that this volume requirement does not limit Merrill & Ring’s
“overall volume of exports from remote areas,” and that the requirement “has nothing to
do with capacity to export.”*”> In so doing, Canada strays far wide of the wording of
NAFTA Article 1106(1)(a), which does not speak to “overall volumes” or “capacity to
export.” What NAFTA Article 1106(1)(a) does say is that it is impermissible for Canada
to require Merrill & Ring to export a “given level” of “goods”. As the facts of this case
demonstrate, this is exactly what the volume requirements in the “remoteness rule” do.

b. Canada Compels Merrill & Ring to Accord a Preference to Goods
Produced in Its Territory

Canada compels Merrill & Ring to accord a preference to goods produced in Canada in
violation of NAFTA Article 1106(1)(c).*’® Just as with NAFTA Article 1106(1)(a), there
are two key aspects to this requirement. Again, just as with NAFTA Article 1106(1)(a),
the first hinges on what it is that constitutes a “good”. The second, however, turns on
what it is to “accord a preference”. Since the disputing parties already agree that Merrill
& Ring produces “goods”, we only need to look here to see if Canada requires Merrill &
Ring to “accord a preference” to “goods produced and services provided” in Canada.

Merrill & Ring argues that since it is required to cut, sort, and scale its logs in accordance
with the specifications laid out in the Coast Domestic Market End Use Sort Description,
it is required to produce certain types of goods.*”” Merrill & Ring further argues that the
requirement to package its logs in accordance with the volume requirements of the
“remoteness rule” also compel it to produce certain types of goods, since an inherent

475 Canada’s Counter Memorial at para. 707. Similar wording also appears at para. 711.

47 Investor’s Memorial at para. 365.

47 Investor’s Memorial at para. 365(a).
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7% As aresult, not only is Merrill &

aspect of the goods it produces involves raft size.
Ring required to accord a preference to such goods, but it is actually required to produce

them.

Canada says that Merrill & Ring’s claim here is “illogical”,*”” and argues that absent the
requirements to cut, sort and scale its logs in particular ways, Merrill & Ring would still
be producing goods of the exact same nature.*® From this statement, it is apparent that
Canada views all logs as indistinguishable. This stands in stark contrast to Canada’s
strained efforts in the context of NAFTA Article 1102 to suggest that logs produced in
the BC Interior are so different from logs produced on the BC Coast.*!

It is clear that Canada has simply tried to ignore Merrill & Ring’s position that logs of
different lengths, grades, sorts and scales all constitute different goods. Canada has also
ignored the fact that Merrill & Ring would be producing different types of goods if it
were not required to conform to the Coast Domestic Market End Use Sort Descriptions.
Instead of addressing Merrill & Ring’s arguments head-on, Canada simply ignores them.

C. Canada Compels Merrill & Ring to Accord a Preference to
Services Provided in Its Territory

Merrill & Ring is also required to accord a preference to services provided in Canada, in
violation of NAFTA Article 1106(1)(c).*** Specifically, Merrill & Ring points out that if
it were not required to cut, sort, and scale its logs in particular ways before being able to
export its logs, it would not have to hire the services in Canada of those who perform
these tasks.* Merrill & Ring further argues that it is required to hire the services of
those who retrieve their logs when they break up while awaiting the Surplus Testing

478 Investor’s Memorial at para. 365(b).

479 Canada’s Counter Memorial at para. 715.

0 Canada’s Counter Memorial at para. 716.

Bl See, for example, Canada’s Counter Memorial at paras. 42 43, 46 47, 328, 379, and 381.

82 Investor’s Memorial at para. 366.

48 Investor’s Memorial at para. 366(a).
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484

Procedure to run its course.”™ And, in light of the extra towing Merrill & Ring is
required to do as a result of the “remoteness rule”,* it is also required to hire extra
towing services.

Canada says that these arguments “border on the ridiculous”,” and denies that any of
these are even requirements.**’ In making this denial, Canada ignores Merrill & Ring’s
evidence about cutting, sorting and scaling. However, Canada does at least admit that
“[1]og producers under the provincial regime must also hire the services of recovery
providers”.**® Yet Canada offers no explanation as to how this shows that there is no
requirement. Indeed, by pointing out that Canada’s compulsory rules apply to both
provincial and federal log producers, Canada seems to implicitly admit that they are

requirements.

Canada states that it does not require Merrill & Ring to hire Canadian workers.*® This is
the centrepiece of Canada’s defence. With this argument, however, Canada again strays
far from the express wording of the provision. NAFTA Article 1106(1)(c) forbids
Canada from requiring Merrill & Ring to “accord a preference to...services provided in its
territory.” It does not say that Canada is forbidden from requiring Merrill & Ring to “hire
Canadian workers”. Thus, Canada is correct that it does not require Merrill & Ring to
hire Canadian workers but this is irrelevant. What Canada does is require Merrill &
Ring to “accord a preference...to services provided in its territory”, irrespective of the
nationality of the service providers. The issue is not who provides the service, but rather
where they provide it.

While Merrill & Ring must necessarily tow its logs to some extent in Canadian waters,
there is nothing natural about the fact that it is required to hire the services of towing

48 Investor’s Memorial at para. 366(b).

48 Kurucz Reply Witness Statement, December 14, 2008 at paras. 21 22.

8 Canada’s Counter Memorial at para. 717.

7 Canada’s Counter Memorial at para. 718.

88 Canada’s Counter Memorial at para. 718.

489 Canada’s Counter Memorial at paras. 717 & 718.
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contractors to a greater extent than it otherwise would. In a related way, while it is true
that Merrill & Ring is naturally subject to the risk of having its booms break up in
Canadian waters, there is nothing natural about being compelled to assume more risk than
it needs to.

Finally, while it is undeniable that Merrill & Ring’s trees must be cut down in Canada,
there are no other natural limitations on where Merrill & Ring has to cut up, and
otherwise sort and scale its logs. Yet because of the Log Export Control Regime, Canada
does require Merrill & Ring to conduct all these activities in its territory. As a result,
Canada not only requires Merrill & Ring to “accord a preference” to services provided in
its territory, it actually requires Merrill & Ring to hire services that are provided in its
territory  full stop.

d. Canada Compels Merrill & Ring to Restrict Sales in Its Territory
by Relating Them to the Volume of Its Exports

Merrill & Ring further argues that Canada requires it to restrict the sale of its logs by
relating their sale to the volume of its exports, in violation of NAFTA Article
1106(1)(e).* Specifically, Merrill & Ring argues that because Canada requires it to
advertise its “remote” logs in minimum volumes of 2,800 m’ and maximum volumes of
15,000 m?, and because these volume requirements are a precondition for obtaining
export approval, these volume restrictions are inextricably related to the volume of

491

Merrill & Ring’s exports.

Canada has not developed any meaningful counter-argument on this point. Instead,
Canada flatly asserts that these volume requirements do not restrict the sale of Merrill &
Ring’s logs in Canada.*”> Canada provides absolutely no reasoning to support this
assertion it just says it.

40 Investor’s Memorial at para. 367.

! Investor’s Memorial at paras. 367(a) & 367(b).

42 Canada’s Counter Memorial at paras. 710 & 712.
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It is difficult to understand how it is Canada thinks that the volume restrictions on
advertisements from “remote” lands do not restrict the sale of logs in Canada. If Merrill
& Ring wants to export these logs, it is required to advertise them in packages no smaller
than 2,800 m® and no larger than 15,000 m®. If a log processor blocks these logs Merrill
& Ring is required to sell them on the domestic market. Because in such a situation the
logs are already packaged according to the volume restrictions of the “remoteness rule”,
the terms of this sale of logs in Canada are restricted. And since this volume restriction is
imposed only for logs that are advertised for export, it is necessarily related to the volume
of exports. These requirements are inconsistent with Canada’s NAFTA obligation in
NAFTA Article 1106(1)(e).

e. Canada’s Measures Are in Connection with the Management of
Merrill & Ring’s Investment in Canada

Canada has already agreed that Merrill & Ring’s timber and logs constitute “investments”
for the purposes of NAFTA Article 1139(g).*”* All the foregoing requirements impact the
way Merrill & Ring either cuts, sorts, scales, tows, recovers, and advertises its logs. In
short, they all impact the way Merrill & Ring manages its investments in Canada. As
such, there can be no doubt that all these requirements meet the condition of any NAFTA
Article 1106(1) claim that the requirement be “in connection with the establishment,
acquisition, expansion, management, conduct or operation of an investment.”

2. The Context of NAFTA Article 1106(1) Supports Merrill & Ring’s
Claim

Although it is clear that Merrill & Ring’s arguments satisfy the ordinary meaning of the
words contained in NAFTA Articles 1106(1)(a), 1106(1)(c), and 1106(1)(e) on their face,
it is equally clear that these arguments also match the meaning of these terms in their
context.

4% Canada’s Counter Memorial at para. 264.
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Canada places heavy reliance on NAFTA Article 1106(5) to suggest that Article 1106(1)
must be read narrowly.””* NAFTA Article 1106(5) reads as follows:

Paragraphs 1 and 3 do not apply to any requirement other than the requirements set out
in those paragraphs.

From this it is apparent that NAFTA Article 1106(5) does not say anything to the effect
that NAFTA Article 1106(1) must be interpreted narrowly. Rather, it merely emphasizes
that the list of requirements enumerated under NAFTA Article 1106(1) is closed, not
open ended.

Merrill & Ring is not advancing any argument that expands the list of requirements
contained in NAFTA Article 1106(1). Rather, Merrill & Ring is only advancing
arguments under NAFTA Article 1106(1)(a), 1106(1)(c), and 1106(1)(e). Moreover,
there is nothing expansive about the arguments Merrill & Ring is advancing; they all fit
squarely within the wording of each of these provisions. The overall context of NAFTA
Article 1106 does nothing to alter this.

3. The Object and Purpose of the NAFTA Supports Merrill & Ring’s
Claim

Canada also points out that “the objective of prohibiting performance requirements is to
prevent NAFTA countries from distorting investment decisions in their favour.”**

Merrill & Ring agrees. Everything about the Log Export Control Regime is designed to
encourage the domestic manufacturing of logs something that clearly distorts Merrill &

Ring’s decisions in Canada’s favour.

Despite this admission, Canada suggests that the object and purpose of NAFTA Article
1106(1) does not fit with the arguments advanced by Merrill & Ring.*° Although it is the

4% Canada’s Counter Memorial at para. 692.

45 Canada’s Counter Memorial at para. 696.

4% Canada’s Counter Memorial paras. 694 701.
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only disputing party with full access to the travaux préparatoires of the NAFTA, Canada
offers no evidence in support of its assertion.

Canada appears to further its arguments in line with the principles of treaty interpretation
contained in Articles 31 of the Vienna Convention. Canada, however, misunderstands
Article 31.

Article 31(1) of the Vienna Convention reads as follows:

A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to

the terms of the treaty in their context and in light of its object and purpose. (emphasis added)

As is evident from the express wording of this provision, NAFTA Article 1106(1) is not
to be read in light of its own object and purpose; rather, NAFTA Article 1106(1) is to be
read in light of the object and purpose of the treaty. This is confirmed by the mandatory
interpretive instructions set out in NAFTA Article 102.

The objectives of the NAFTA are set out in Article 102. One of these objectives is to
“eliminate barriers to trade in, and facilitate the cross-border movement, of goods and
services between the territories of the parties.”” As NAFTA Article 102(2) makes clear,
NAFTA Article 1106(1) is to be interpreted and applied in light of this objective. There
is nothing about the performance requirements Canada imposes upon Merrill & Ring that
furthers this objective. Accordingly, the objects and purposes of the NAFTA add further
support to Merrill & Ring’s arguments based on the ordinary meaning of NAFTA
Articles 1106(1)(a), 1106(1)(c), and 1106(1)(e).

4. Interpreting NAFTA Article 1106(1) In Accordance with its Plain and
Ordinary Meaning as well as Its Object and Purpose Does Not Lead
to an Absurd Result

Canada finally suggests that the arguments advanced by Merrill & Ring give rise to an
absurd result. According to Canada, if the Tribunal were to endorse Merrill & Ring’s
arguments then any border measure or export restriction would result in a violation of

“TNAFTA Article 102(1)(a).
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NAFTA Article 1106(1).**® Canada does not and cannot develop any reasoned
argumentation to support this assertion, which is simply untrue.

Just as with NAFTA Article 1102, the NAFTA Parties made a number of reservations
and exceptions to the application of NAFTA Article 1106 under Article 1108 and its
associated Annexes. And just as with NAFTA Article 1102, under Article 1108(3) the
NAFTA Parties each listed a number of economic sectors that are exempt from the
application of NAFTA Article 1106 in their respective Schedules to Annex II.
Accordingly, any border measure or export restriction Canada might take that is expressly
exempted by NAFTA Article 1108, or otherwise applied to an economic sector listed in
Canada’s Schedule to Annex II, would not lead to a violation of NAFTA Article 1106.

Although Canada did list a large number of economic sectors that were to be exempt
from NAFTA Article 1106 in its Schedule to Annex II, it did not exempt the forestry or
lumber processing sectors. Consequently, Canada agreed when signing the NAFTA that
NAFTA Article 1106 would apply to these sectors.

It is clear that there are a large number of situations in which Canadian border measures
could not constitute violations of NAFTA Article 1106. Accepting Merrill & Ring’s
arguments in this claim does nothing to alter Canada’s existing authority to address
border measures.

48 Canada’s Counter Memorial at paras. 679 & 699.
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NAFTA ARTICLE 1110: EXPROPRIATION
1. Overview

The question as to whether Canada has violated its obligations to provide compensation
on the taking of acts tantamount to expropriation under NAFTA Article 1110 is really
very simple. While there is a substantial body of law on this issue of expropriation and
regulatory takings, on the facts of this case, most of this law is in fact rather more
distracting than instructive.

Simply put, on the facts of this case, it is obvious that Canada has violated its obligations
under NAFTA Article 1110.*”°

Canada agrees with Merrill & Ring on the analytical steps necessary to find
expropriation. Since in the context of expropriation, the only investment at issue is
Merrill & Ring’s interest in selling its logs at fair value on the international market, the
first step is to simply ask whether Merrill & Ring has such an interest.

Canada applies an outdated conception of property rights by denying that this Tribunal
has jurisdiction over Merrill & Ring’s intangible investments. This argument is contrary
to the plain meaning of the NAFTA, previous NAFTA decisions and good sense. It is
clear that the intangible rights at issue in this claim are part and parcel of the tangible
rights. This Tribunal should therefore reject these arguments. It has authority to rule on
the tangible and intangible elements of Merrill & Ring’s investment.

Canada has taken acts tantamount to the expropriation of property interests owned by
Merrill & Ring, but Canada has not provided Merrill & Ring with fair market value
compensation. The Log Export Control Regime substantially interferes with Merrill &
Ring’s ability to sell its log at fair value on the international market. Canada takes away
value from Merrill & Ring and redistributes it to other private interests in a manner
contrary to the obligations of NAFTA Article 1105.

499 The Investor continues to rely on the arguments made in the Investor’s Memorial, February 13, 2008 at paras.
306 350 and 368 389.
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449. In particular, the Log Export Control Regime is inconsistent with Canada’s obligation to
provide fair market value compensation upon an act tantamount to expropriation due to:

a) The requirement to be subjected to the surplus testing prior to being
granted an exemption to export their timber;

b) The requirement to cut and sort timber from their federally regulated
properties to “normal market practices”.

C) The requirement to scale all timber rafts metrically even when such scaling
1S unnecessary;

d) The ineligibility to submit standing applications and/or obtain standing
exemptions; and,

e) The requirement to remit the fee-in-lieu on provincial rafts that are
exported.

2. The Law of Expropriation: The Analytical Steps

450. NAFTA Article 1110(1) lays out the conditions a NAFTA Party must adhere to in the
event it takes an expropriatory measure against a foreign investor. It sets out the general
rule as follows:

No Party may directly or indirectly nationalize or expropriate an investment of an investor of
another Party in its territory or take a measure tantamount to nationalization or expropriation of

such an investment (“expropriation”) except:

(a) for a public purpose;
(b) on a non discriminatory basis;
(c) in accordance with due process of law and Article 1105(1); and

(d) on payment of compensation in accordance with subparagraphs 2 through 6.
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Where a Party takes an expropriatory measure that is inconsistent with any one of these
four conditions, that Party is in violation of its obligations under NAFTA Article 1110.

451. Merrill & Ring has argued that there are three key determinations this Tribunal must
make to reach a finding that Canada has breached its obligations under NAFTA Article
1110. These determinations are as follows:

1) Merrill & Ring has an investment in Canada as defined by NAFTA Article
1139;

1) Merrill & Ring’s investment has been expropriated by Canada; and

iii) Merrill & Ring has not received any compensation for this

expropriation.””

452. Canada has also argued that there are three key determinations required to find that it has
breached its obligations under NAFTA Article 1110.

1) Merrill & Ring has an interest capable of being expropriated;
i) Canada has expropriated that interest; and

1i1) The expropriation was unlawful under NAFTA Articles 1110 (1)(a) to
(d).SOI

453.  While the disputing parties approaches to NAFTA Article 1110 analysis may at first
blush seem quite different, in the context of this case they are in fact strikingly similar.
The reasons for this are laid out in sequence as follows:

1) In the context of NAFTA Article 1110, the only investment at issue in this
case is Merrill & Ring’s interest in realizing fair market value on the

3 Inyestor’s Memorial at para. 351.

S Investor’s Memorial at para. 723.
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iii)

international market. As Merrill & Ring has already demonstrated,’* this
interest is recognized as an investment under NAFTA Article 1139(h).
While Canada may dispute this fact, it does at least admit that if this
interest is recognized as an investment under NAFTA Article 1139, then it
must also be capable of being expropriated.”  As such, the disputing
parties actually agree that the real question at this first step is simply
whether Merrill & Ring’s interest in realizing fair market value on the
international market is a recognized investment under NAFTA Article
1139(h).

Both Merrill & Ring and Canada agree that the second step of the analysis
is to determine whether Canada has expropriated Merrill & Ring’s interest
in realizing fair market value for its logs on the international market.

Both Merrill & Ring and Canada agree that the third step of the analysis
requires the Tribunal to determine whether Canada has provided Merrill &
Ring compensation for the expropriation which is required to by
NAFTA Article 1110(1)(d). Canada, however, would also have the
Tribunal examine NAFTA Articles 1110(1)(a) to (c). Since inconsistency
with any one of the requirements listed in NAFTA Articles 1110(1)(a) to
(d) is fatal to Canada’s defence, the failure by Canada to pay Merrill &
Ring compensation under NAFTA Article 1110(d) is determinative.
Merrill & Ring is prepared to restrict the inquiry to this single ground.
Since it is a required element of the inquiry in any event, Canada could not
possibly object. This simply makes the analysis simpler and less
burdensome for both the disputing parties, as well as the Tribunal.

454. To the extent that Canada wishes to consider issues of due process and consistency with
the international law standard of treatment contained in NAFTA Article 1105, the
Investor incorporates its arguments set out in Section IV of this Reply.

02 gee Supra, Section 11.2.b.

%3 See Canada’s Counter Memorial at para. 727, where it states: “...when an investor demonstrates that it possesses
interests within the meaning of the definition of “investment” in NAFTA Article 1139...the Tribunal can proceed to
the second step of determining whether such “investments” have been expropriated.”
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455.

456.

457.

458.

459.

Since the analytical approaches advanced by Merrill & Ring and Canada are essentially
the same, we shall now proceed to follow this framework to demonstrate that Canada has
indeed violated its obligations under NAFTA Article 1110.

3. Merrill & Ring’s Investment Includes an Interest in Realizing Fair
Market Value for its logs on the International Market

At the heart of the arguments made so far by either disputing party on NAFTA Article
1110 lies one simple threshold question: is Merrill & Ring’s interest in realizing fair

market value for its logs on the international market recognized as an investment under
NAFTA Article 1139(h)?

To help it answer this question, we refer the Tribunal back to our arguments on why it
does have jurisdiction ratione materiae.’® In reviewing that section, the Tribunal shall
clearly see that Merrill & Ring’s interest in realizing fair value for its logs on the
international market is in fact an investment covered by NAFTA Article 1139(h). Not
only is this interpretation consistent with the plain and ordinary meaning of NAFTA
Article 1139(h), but it is also supported by the objects and purposes of the NAFTA.

This is why NAFTA jurisprudence supports the notion that Merrill & Ring’s interest in
realizing fair value for its logs on the international market does constitute an investment
under NAFTA Article 1139(h). As the Tribunal in Pope & Talbot the only other
Chapter 11 Tribunal presiding over a dispute involving the regulatory regime of the BC
lumber industry clearly stated:

...the Investment’s access to the US market is a property interest subject to protection under Article
1110.°%

Should the Tribunal decide this threshold question in Merrill & Ring’s favor, the
conclusion that Canada has violated its obligations under NAFTA Article 1110 follows
quite naturally.

04 gee Supra, Section 11.2.b.

3 pope & Talbot, Interim Award at para. 96 [emphasis added], Investor’s Book of Authorities (Tab 72).
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460.

461.

462.

463.

464.

4. Canada Has Completely Expropriated Merrill & Ring’s Investment

The reason for this is that, once it has been identified that one of Merrill & Ring’s
investments does in fact include its interest to realize fair value for its logs on the
international market, then there can be no doubt that Canada has expropriated that
investment. Once the investment at issue in NAFTA Article 1110 has been so defined,
then the question about the extent of interference with that investment fades away.
Canada has not merely interfered with this investment in some partial or ephemeral way;
Canada has completely taken this investment away from Merrill & Ring. This is not just
a partial taking it is a complete taking.

Since the investment in question is intangible, there can be no issue here about whether
Canada has taken physical possession of Merrill & Ring’s property, or otherwise stormed
its offices. These aspects of a traditional claim of expropriation of physical property
simply do not fit with an expropriation of the type of investment at issue here.

Strictly speaking, the only investment at issue in NAFTA Article 1110 is Merrill &
Ring’s NAFTA Article 1139(h) interest in realizing fair value for its logs on the
international market. It is important to note that this interest is not simply reflected in the
price Merrill & Ring ultimately receives for its logs; rather it is also reflected in the costs
Merrill & Ring incurs to produce its logs. This is because the value of Merrill & Ring’s
logs is affected by both the cost and return sides of the equation.

As we have seen, the Log Export Control Regime forces Merrill & Ring to incur extra
costs at every step of the production process. By consequence, in addition to the
suppressed prices Merrill & Ring receives for selling its logs on the domestic market, the
extra costs Merrill & Ring incurs as a result of the Log Export Control Regime must also
be factored into its interest in receiving fair value for its logs on the international markets.
As aresult, it is not only those logs that Merrill & Ring was forced to sell on the domestic
market that need to be included as part of its interest covered by NAFTA Article 1110; it
is all the logs that Merrill & Ring produces, regardless of whether they are ultimately sold
on the export market or not.

In summary, Merrill & Ring’s interest in selling its logs for fair value on the international
markets that should be the only investment the Tribunal considers in the course of its
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465.

deliberations on NAFTA Article 1110. This interest includes both the reduced revenues
realized the logs, as well as the increased costs of producing them.

S. Canada Has Not Paid Merrill & Ring Any Compensation

Not only has Canada completely not just partially interfered with Merrill & Ring’s
interest in realizing fair value for its logs on the international markets, but Canada has
also completely neglected to pay Merrill & Ring any compensation and it has taken
measures in a manner that is inconsistent with NAFTA Article 1105 and due process.
Consequently, Canada has not met its obligations enumerated under NAFTA Article
1110(1).
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VII. DAMAGES
1. Overview
466. Canada and the Investor seem to be in general agreement on the fundamentals of the law

467.

468.

469.

470.

of damages that apply in this claim.’*® The differences appear to occur with respect to the
quantification of damages.

Canada completely not just partially interfered with Merrill & Ring’s interest in
realizing fair value for its logs on the international markets. Canada is required under
NAFTA Article 1110 to compensate the Investor but it has failed to do so. Additionally,
Canada has taken measures in a manner that is inconsistent with NAFTA Article 1105
and due process. Consequently, Canada has not met its obligations enumerated under
NAFTA Article 1110.

Douglas Ruffle is a Registered Professional Forester in British Columbia who reviewed
Merrill & Ring’s Harvest Plan. He has produced a revised harvest plan upon which the
Low Report has relied in its calculation of the damages in this claim.’”’

As aresult of the filing of the Low Report, it would appear likely that the disputing
parties can find more consensus on the quantum of the loss that Merrill & Ring has, and
will continue to incur as a result of Canada’s inconsistency with its NAFTA obligations
under the Log Export Control Regime due to the use of independent, non-speculative data
by low.

2. Merrill & Ring Harvest Volumes

R-1(b)(i)

3% See Canada’s Counter Memorial at para. 803.

37 The Investor continues to rely on its damages law set out in the Investor’s Memorial, February 13, 2008 at paras.
390 431.
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473. SOl

BlR-1(b)(i)
RR-1(b)(i)
R-1(b)(i)
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R-1(b)())
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R-1(b)(i)

476. [SEOI0)

BR-1(b)(i)

BR-1(b)(i)
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3. Damages Suffered by Merrill & Ring

478. The Low Report calculates total damages. These flow from three categories of losses:

a>_

b) R-1(b)(i) d

S (0)() 2

2IR-1(b) (i)
2IR-1(b)(1)
g R-1(b)(1)
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R-1(b)(i)

479.

R-1(b)(i)

481'

BR-1(b)(1)

&lR-1(b)(i)

lR-1(b)(i)
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R-1(b)(1)

a. Losses by Category

432, NEQUU
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483. paQll

b. Losses By NAFTA Provision

2IR-1(b)(1)
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Based on these four categories, Deloitte calculates Merrill & Ring's losses due to the
breach of NAFTA Article 1102 as $16,804,068. °%

Based on the above, Mr. Low calculates Merrill & Ring's losses due to the breach of
NAFTA Article 1105 as $16,804,068.7

AEI - 1(0)()

iR-1(0)(1)
BR-1(b)(i) ,
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NEOIOR" Based on this Deloitte calculates Merrill & Ring's losses due to the breach of
NAFTA Atticle 1106 as $16,756,272.>"

Based on the above, Mr. Low calculates Merrill & Ring's losses due to the breach of
NAFTA Article 1110 as $18,682,368, inclusive of interest to May 31, 2009.7*

=R-1(b)(i)
- 1(b)(1)
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VIII. RELIEF REQUESTED

483. In view of the facts and arguments set out in this Reply Memorial, Merrill & Ring
respectfully requests that the Tribunal grant the following relief:

1.

A Declaration that Canada has acted in a manner inconsistent with its
NAFTA obligations under Articles 1102, 1105, 1106 and 1110.

Damages with respect to the breach of Canada’s obligations under
NAFTA Articles 1102 or 1105 in the amount of CND$ 16,804,068; and/or

Damages with respect to the breach of Canada’s obligations under
NAFTA Articles 1106 in the amount of CND$ 16,756,272; and/or

In conjunction with the findings made under paragraphs (b) and/or (c),
Merrill & Ring seeks damages with respect to the breach of Canada’s
obligations under NAFTA Article 1110 in the amount of CND$
18,682,368 plus interest from May 31, 2009 at a rate set by the Tribunal.

An award in favour of Merrill & Ring for its costs, disbursements and
expenses incurred in the liability phase of the arbitration for legal

representation and assistance, plus interest and for the costs of the
Tribunal.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

Appleton & Agsociates International Lawyers Date: December 15, 2008





