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Si on devait interdire de nouveau ces produits, il faudrait se
baser sur d’autres bases moins “solides” comme le principe de
précaution ou en faire une décision politique découlant de la
volonté de la population (comme Uinterdiction des pesticides
chimiques en forét issue de la Stratégie de protection des
Sforéts).

Scénarios possibles en ce qui a trait a ’annexe 1

Scénario 1.  Retirer de D’annexe 1 les produits dont
Pinterdiction ne peut étre soutenue sur le plan scientifique en
tenant compte de la toxicité chronique.

Maintien de la liste des interdictions d’ingrédients actifs en
milieu urbain moins ceux dont la méthodologie ne peut étre
soutenue sur le plan scientifique. C’est le cas des ingrédients
actifs de la famille chimique des chlorophénoxy (2,4-D,
mécoprop et MCPA).

Avantages

Le maintien de I’approche a Ieffet d’interdire les produits les
plus nocifs pour la santé humaine en milieu urbain.

Le maintien du message clair du gouvernement que les
pesticides sont des produits toxiques qui peuvent représenter

des risques pour la santé humaine et voir a réduire leur
utilisation en milieu urbain.

Inconvénients

Le retrait de la liste des produits les plus couramment utilisés,
étudiés scientifiquement et sujet @ controverse quant a leur
utilisation, les herbicides.

La réduction d’utilisation des pesticides a des fins esthétiques
sera plus difficile a réaliser a court terme.

La déception des groupes environnementaux percevant le
retrait de ces pesticides comme un recul.

In other words, within less than one month after comments were received from
industry, Quebec had acknowledged that it did not have a scientific basis to
support the Ban of 2,4-D. Quebec was even considering removing 2,4-D from the

list, but was concerned about the reaction of environmental groups.
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34.  Another Quebec Government document, “Fiche Synthése pour information”,
dated October 30, 2002, confirms the absence of a scientific basis for the ban of
2,4-D.

[Translation:]

Prohibition on the use and sale of certain active ingredients
(Annex 1)

(Prohibition on the lawns of municipal and government lands as
of the coming into force and in three years for green spaces by
prohibiting their use by ormamental horticulture businesses and
by prohibiting the sale of these products for domestic use - s. 23,
29 and 63). This item is the most significant both in terms of
objections and support.

Certain herbicides in Annex 1 (2,4-D, MCPA, Mecoprop) cannot
currently be prohibited on the scientific basis of their
carcinogenic risk. Briefs submitted by companies that produce
these active ingredients emphasized this. This is also the opinion
of the INSPQ.

The emerging position is as follows:

e the endocrine disruption criterion would be reviewed while
waiting for and in anticipation of the results from studies
conducted by scientifically recognized organizations. No
active ingredients would be prohibited on the basis of this
criterion when the Code comes into effect;

e active ingredients could be added to take into account
products used on trees and shrubs (the initial list was prepared
with reference to active ingredients for lawns) and based on
the criterion already reviewed (carcinogenicity).

e The herbicides 2,4-D, MCPA and Mecoprop, although they
cannot currently be prohibited based on the carcinogenicity
criterion, would stay on the list of prohibited active
ingredients for the following reasons:

o in the case of public and semipublic lands, for exemplary
reasons, by referring to the precautionary principle and so
that these areas are kept free of pesticides as much as
possible;

o in the case of private and residential green spaces, the
prohibition on selling and using these products will be re-
evaluated within three years because the provisions are
only applicable in three years. The decision to maintain or
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lift the prohibition will be made in due course in the light
of scientific data that will become available in the
meantime.

As to the prohibition on selling domestic products containing the
same active ingredients, the position is maintained at this time.

(Emphasis added)
[Original:]

L’interdiction d’utiliser et de vendre certains ingrédients actifs
(Annexe 1)

(Interdiction sur la pelouse des terrains gouvernementaux et
municipaux dés ’entrée en vigueur et dans trois ans pour les
espaces verts en interdisant leur utilisation par les entreprises
d’horticulture ornementale et en interdisant la vente de ces
produits au domestique — art. 23, 29 et 63). Cet élément est
I’élément majeur autant pour la contestation que I’appui recu.

Certain herbicides de ’annexe 1 (2,4-D, MCPA, Mécoprop) ne
peuvent présentement étre interdits sur la base scientifique du
risque de cancérogénécité. Les mémoires des compagnies
productrices de ces ingrédients actifs nous ’ont souligné.
C’est également Uavis de 'INSPQ.

La position qui se dégage actuellement est la suivante:

o le critére de perturbation du systéme endocrinien serait
retenu en attente et en prévision des résultants des
études d’organismes  scientifiquement reconnus.
Aucun ingrédient actif ne serait interdit sur la base de
ce critére lors de entrée en vigueur du code;

o des ingrédients actifs pourraient étre ajoutés pour tenir
compte des produits utilisés sur les arbres et arbustes
(la liste initiale a été établie par rapport aux
ingrédients actifs des pelouses) et ce en fonction du
critére déja retenu (cancérogénécité).

e Les herbicides 2,4-D, MCPA et Mécoprop, bien qu’ils
ne puissent actuellement étre interdits sur la base du
critére de cancérogénécité seraient maintenus dans la
liste des ingrédients actifs interdits pour les raisons
suivantes :

o dans le cas des terrains publics et parapublics,
pour des raisons d’exemplarité, en invoquant le
principe de précaution et pour que ces lieux
soient le plus possible exempts de pesticides;
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o dans le cas des espaces verts privés et
résidentiels, Uinterdiction de vendre et
d’utiliser ces produits sera réévaluer d’ici trois
ans, les dispositions ne s’appliquant que dans
trois ans. Le décision de maintenir ou de
suspendre Uinterdiction sera prise au moment
opportun & la lumiére des données scientifiques
qui seront rendus disponibles entre temps.

Quant & Dlinterdiction de vendre les produits domestiques
contenant ces mémes ingrédients actifs, la position est
maintenue, a ce moment-ci.

35.  As can be seen, the absence of a scientific basis for the Ban was confirmed by the

INSPQ, the National Public Health Institute of Quebec.

36.  Similarly, an October 31, 2002 Quebec Government document states:

[Translation:]

For the herbicides 2,4-D, Mecoprop and MCPA: the weight of
scientific evidence is not great but there is doubt; the INRS could
not defend the prohibition of chlorophenoxys.

Proposed approach of not prohibiting 2,4-D, Mecoprop and
MCPA and of adding measures to the code for limiting their use
is agreed; this would be a good compromise that would still be
beneficial.

(Emphasis added)
[Original:]

Pour les herbicides 2,4-D, Mécoprop, MCPA: le poids de la
preuve scientifique n’est pas lourd mais il y a un doute; 'INRS
ne pourrait pas défendre linterdiction des chlorophénoxy.

D’accord avec approche proposée soit de ne pas interdire les
2,4-D, Mécoprop et MCPA et d’ajouter des mesures au code
pour en limiter 'usage; ce serait un bon compromis qui
permettrait néanmoins de faire des gains.
37.  This document states that the INRS, the National Scientific Research Institute at
the University of Quebec, could also not defend the prohibition of

chlorophenoxys.
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38.  Another Quebec Government document titled “Code de Gestion des Pesticides —
Etat de situation a la consultation de 1’6té” dated January 2003 recognizes that the
Active Ingredients are on the banned list due to “lingering doubt” and in light of
the “re-evaluation process under way at registration organizations (EPA,

PMRA)”:

[Translation:]

The prohibition on selling or using the active ingredients
specified in Annex 1 will apply only to lawn surfaces exccpt
those in nurseries, seed orchards, and certain sports fields.

Amendments have been made to the list of active ingredients in
Annex 1 on the basis of the use of pesticides on lawns, that no
active ingredients are currently prohibited based on the
endocrine disruption criterion and of certain products whose
registration has been withdrawn. However, the herbicides 2,4-D,
MCPA and Mecoprop remain on the list due to lingering doubt
and in the light of the re-evaluation process under way at
registration organizations (EPA, PMRA). They are prohibited on
public lands and are under review until this prohibition is
extended to private lands in three years.

[Original:]

L’interdiction de vendre ou d’utiliser un des ingrédients actifs
mentionnés a Dannexe 1 ne s’appliquera qu’aux surfaces
gazonnées sauf celles des pépiniéres, des vergers a graines et
certains terrains d vocation sportive.

Des modifications ont été apportées a la liste des ingrédients
actifs de Uannexe 1 en tenant compte d’une utilisation de
pesticides sur le gazon, qu’aucun ingrédient actif n’est interdit
actuellement sur la base du critére de perturbation du systéme
endocrinien et de certains produits dont I’homologation a été
retirée. Par contre, les herbicides 2,4-D, MCPA et Mécoprop
sont maintenus en raison du doute qui subsiste et compte tenu
du processus de réévaluation en cours auprés des organismes
d’homologation (EPA, ARLA). Ils seront interdits dans les
terrains publics et en révision d’ici a I’élargissement de cette
interdiction aux terrains privés dans 3 ans.
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Finally, in a Memorandum to Cabinet dated February 4, 2003, from Environment

Minister André Boisclair, the statement is made:

[Translation:]

There have been comments to the effect that the various 2,4-D,
MCPA and Mecoprop molecules cannot be retained in Annex 1
because of the reference used, that of the International Agency
for Research on Cancer (IARC) assessed the product family
(chlorophenoxy) and not the products individually.  The
prohibition cannot be scientifically defended on the basis of the
criteria put forward. (Emphasis added).

[Original:]

Des commentaires ont indiqué que les différentes molécules de
2,4-D, de MCPA et du Mécoprop ne peuvent étre retenus a
Uannexe 1 puisque la référence utilisée, soit le Centre
International de Recherche sur le Cancer (CIRC) a évalué la
JSamille de ces produits (chlorophénoxy) et non les produits
individuellement. Leur interdiction ne peut actuellement étre

défendue scientifiqguement sur la base des critéres retenus.

All of these documents make clear that the Quebec Government recognized the
absence of a scientific basis for its Ban of 2,4-D. Moreover, even its apparent
reliance on an interpretation of the precautionary approach was motivated by

political, rather than any legitimate scientific concerns.

(iv)  Subsequent Scientific Re-Assessments of 2.4-D

As noted above, the Ban of 2,4-D was made pending the re-assessment of the
Active Ingredients by the EPA and PMRA. The EPA completed its re-
registration of 2,4-D in 2005. After publishing interim re-evaluation decisions in
2005, 2006 and 2007, the PMRA completed its re-evaluation and issued its Re-

evaluation Decision in 2008.

On February 21, 2005, Health Canada’s Pest Management Regulatory Agency
released its Proposed Acceptability for Continuing Registration of lawn and turf
uses of 2,4-D. Following its review of 2,4-D’s extensive database, including 2,4-

D Task Force studies generated in response to EPA and PMRA requirements, the
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PMRA found that the use of 2,4-D to treat lawns and turf “does not entail an
unacceptable risk of harm to human health or the environment”. Having specific

regard to carcinogenicity, the PMRA stated:

Since the release of the USEPA Cancer Peer Review Committee
Report in 1997 (USEPA 1997a), other assessments of the
epidemiological and animal evidence regarding 2,4-D and cancer
risk also indicated that there is inadequate evidence that 2,4-D is
a human carcinogen (Gandhi et al. 2000; Garabrant and Philbert
2002). Other regulatory authorities that have finalised their
assessments for 2,4-D include the World Health Organization
(WHO/FAO 1996), the United States Department of Agriculture
(USDA Forest Service 1999), the New Zealand Pesticides Board
Expert Panel on 2,4-D (New Zealand, 2000), the European
Commission (EC 2001), the Joint WHO/FAO Meeting on
Pesticide Residues (WHO 2003) and the USEPA (USEPA
2005). All are in agreement that there is no evidence of
carcinogenicity in the animal toxicity studies and that the
epidemiology studies show no clear association between
exposure to phenoxy herbicides and human cancers. The PMRA
is not aware of any new evidence that would challenge these
conclusions, and more recent epidemiological analyses -lend
further support for this classification (De Roos et al, 2003;
Alavanja et al 2002, 2004).

43. Further, on August 8, 2005, the United States Environmental Protection Agency
issued its Reregistration Eligibility Decision (RED) of the herbicide 2,4-D.
EPA’s 2,4-D decision concluded that 2,4-D does not present risks of concern to
human health when users follow 2,4-D product instruction. The statement by the

EPA on human carcinogenicity potential is unequivocal:

The Agency has twice recently reviewed epidemiological studies
linking cancer to 2,4-D. In the first review, completed January
14, 2004, EPA concluded there is no additional evidence that
would implicate 2,4-D as a cause of cancer (EPA, 2004). The
second review of available epidemiological studies occurred in
response to comments received during the Phase 3 Public
Comment Period for the 2,4-D RED. EPA’s report, dated
December 8, 2004 and authored by EPA Scientist Jerry Blondell,
Ph. D., found that none of the more recent epidemiological
studies definitely linked human cancer cases to 2,4-D.

44.  On August 16, 2006, Health Canada’s Pest Management Regulatory Agency

released Re-evaluation Note 2006-11 outlining interim measures for lawn and turf
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uses of 2,4-D. Following its review of public comments generated in response to
PACR 2005-01, the PMRA determined that the use of 2,4-D to treat lawns and
turf was acceptable. Having specific regard to the IARC classification, the
PMRA stated:

In 1987, the International Agency for Research on Cancer
classified the chlorophenoxy class (2,4-D , MCPA and 2,4,5-T)
as a class 2B carcinogen—possibly carcinogenic to humans—
concluding that there was limited evidence in humans and
inadequate evidence in animals. This was updated in 1998,
specifically in relation to occupational exposure, stating there
was limited evidence that occupational exposure to
chlorophenoxy herbicides are carcinogenic to humans. This
classification and 1998 occupational exposure update does not
consider the Scientific Advisory Panel discussions held in 1996
that revisited the 2,4-D epidemiology and animal toxicity data.

The International Agency for Research on Cancer is the only

international regulatory organization that has not revisited the

issue of 2,4-D in its entirety. More recent re-evaluations by the

European Union, the United States Environmental Protection

Agency, New Zealand and the World Health Organization do not

classify 2,4-D as human carcinogen.
A re-assessment by the New Zealand Environmental Risk Management Authority
in 2003 similarly found that 2,4-D does not present a cancer risk to applicators

and by-standers.

All of these favourable re-assessments were forwarded to the Quebec

Government, on several occasions.

Notwithstanding all of the foregoing, on July 18, 2005, Quebec gave formal
notice of the Ban of 2,4-D for lawn use, which was to become effective (and

which became effective) on April 3, 2006.

In correspondence dated November 21, 2006, the Government of Quebec stated
that it had not modified its criteria in the 2002 Methodology for determining
which active ingredients were to be banned. This correspondence then went on to

state:
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Although 2,4-D does not meet these criteria, it was decided to
keep it on the list of active ingredients included in Schedule I of
the Pesticides Management Code. One reason for this was
because the Pest Management Regulatory Agency (PMRA) is re-
evaluating this active ingredient. PMRA’s re-evaluation has not
been completed.

[Translation]
[Original:]

Malgré que le 2,4-D ne répondait a ces critéres, il a été décidé
de le maintenir sur la liste des ingrédients actifs de ’Annexe 1
du Code de gestion des pesticides, notamment parce que la
réévaluation de cet ingrédient actif par [I’Agence de
réglementation cde la lutte antiparasitaire (ARLA) était en
cours. Celle-ci n’est pas encore complétée.

On June 19, 2007, the PMRA released the Proposed Acceptability for Continuing
Registration for the Agriculture, Forestry, Aquatic and Industrial Site uses of
2,4-D. In doing so, the PMRA proposed that the continued use of 2,4-D for the

aforementioned terrestrial sites is acceptable.

On August 8, 2007, the EPA published a decision which found that the evidence

did not support a conclusion that 2,4-D was a likely human carcinogen.

These 2007 PMRA and EPA documents were provided to the Government of
Quebec. However, Quebec refused to alter the Ban, refused to apply a science-
based approach, and indeed refused to apply its own criteria. In response to
receiving the 2007 EPA decision, the Government of Quebec responded that the
Government’s decision to prohibit 2,4-D (among other ingredients) “is based on
the will to limit their use in urban areas. Despite all the awareness efforts made at
the beginning of the 2000s, pesticide sales in urban areas have been steadily

increasing.” [Translation]

Similarly, in an April 28, 2008 letter, Quebec stated that “the government’s
decision to prohibit use of 2,4-D on lawns is based on the desire to restrict use of

this product in urban environments. However, we will be very interested to read
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the final decision of the Pest Management Regulatory Agency (PMRA)
regarding the acceptability of 2,4-D for all types of use, including for agricultural
purposes.” [Translation, emphasis added]

In other words, Quebec reaffirmed that it was continuing to apply the ban based
on a desire to restrict the use of 2,4-D, rather than on the basis of its own
previously stated science-based criteria. Further, and notwithstanding this first
statement, Quebec reiterated that the final re-evaluation decision by PMRA on the
use of 2,4-D would be an important factor in Quebec’s consideration of the

appropriateness of the Ban on 2,4-D.

On May 16, 2008, the PMRA released its formal Re-evaluation Decision on 2,4-
D. This followed an unprecedented public consultation process undertaken in
2005 and again in 2007 with the release of the two Proposed Acceptability for
Continuing Registration documents referred to above. The Information Note

released with the Re-evaluation Decision states:

Health Canada also consulted an independent Scientific
Advisory Panel comprised of government and university
experts/researchers in toxicology, epidemiology and biology.
The Panel agreed with Health Canada’s assessment that 2,4-D
can be used safely when used according to label directions, with
some uses requiring additional protective measures.

With specific regard to use on lawns, the Re-evaluation Decision states, “Risks to

homeowners and their children from contact with treated lawns and turf are not of

concern.”

On May 22, 2008, the Industry Task Force II on 2,4-D Research Data forwarded
PMRA'’s Re-evaluation Decision to Quebec, along with a letter summarizing the
Decision, and requesting that Quebec act in accordance with its stated, science-
based criteria. Quebec, on numerous occasions referred to above, relied on the

fact that the EPA and the PMRA had not concluded their evaluations of 2,4-D as
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the basis for Quebec’s Ban. Those agencies have now concluded their evaluations

and yet Quebec has failed to act in accordance with its earlier commitments.

The Ban, in other words, is not based on science, was applied to 2,4-D in a
manner inconsistent with the Government’s own criteria, and was applied to 2,4-

D without providing any meaningful opportunity for the Investor to be heard.

Issues

Has the Government of Canada taken measures inconsistent with its obligations

under NAFTA Articles 1105 or 1110?

If the answer to this question is yes, what is the quantum of compensation to be
paid to the Investor as a result of the failure of the Government of Canada to

comply with its obligations arising under Chapter 11 of NAFTA?

Relief Sought and Damages Claimed

The Investor claims damages for the following:

(a) Damages of not less than $2,000,000 as compensation for the losses
caused by, or arising out of, Canada’s measures which are inconsistent

with its obligations contained within Part A of NAFTA Chapter 11;

(b)  Costs associated with these proceedings, including all professional fees

and disbursements;

(c) Fees and expenses incurred to oppose the promulgation of the infringing

measures;

(d) Pre-award and post-award interest at a rate to be fixed by the Tribunal;
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